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Adoption of Anendnents to the Rules of Practice and Del egations
of Authority of the Conm ssion

ACGENCY: Securities and Exchange Conm ssi on.

ACTION:  Final rules.

SUVMARY: The Securities and Exchange Comm ssion ("Conm ssion") is
anmending its Rules of Practice and certain of its del egations of
authority to the staff in light of the Sarbanes-Oxl ey Act of

2002. The Sarbanes-Oxl ey Act, anong other things, authorizes the
Comm ssion to review disciplinary actions of the Public Conpany
Accounting Oversight Board and to create "Fair Funds" in

Comm ssion adm ni strative proceedings. The Conm ssion also is
amendi ng ot her provisions of the Rules of Practice and its

del egations as a result of its experience with those rules and to
correct certain citations. The anmendnents will enhance the
transparency and facilitate parties' understandi ng of the
applicability of the review process to Board proceedi ngs. The
anendnents also will make practice under the rul es easier and
nore efficient.

EFFECTI VE DATE: [insert date 30 days after publication in the

Federal Reqister].




FOR FURTHER | NFORMATI ON CONTACT: Bari S. Podell, Ofice of the
Ceneral Counsel, (202) 942-0950, Securities and Exchange
Conmi ssi on, 450 5'" Street, NW Washi ngton, DC 20549-0208.
SUPPLEMENTARY | NFORVATI ON:

On Novenber 25, 2003, the Conm ssion proposed anmendnents to
the Rules of Practice ("Rules"). 1/ The Conm ssion proposed new
rules to effectuate the provisions of the Sarbanes-Oxl ey Act of
2002. 2/ The Comm ssion al so proposed additional anmendnents to
its existing Rules as a result of experience with those rules.
Addi ti onal anendnments were proposed to correct typographical
errors and change certain citations to conformto the amended
rul es.

. Discussion

The Comm ssion requested comment frominterested persons.
The Conmmi ssion received two conment letters in response to the
Proposi ng Rel ease. 3/ One comrent |etter expressed concern that

t he Comm ssion preserve funds for future disgorgenment funds. The

1/ Proposed Amendnents to the Rules of Practice and Rel ated
Provi si ons, Exchange Act Rel ease No. 48832, 68 FR 68185
(Dec. 5, 2003). It is noted that the rel ease incorrectly
was dated Novenber 23, 2003. The correct date of the

rel ease i s Novenber 25, 2003.

2/ 15 U S.C 7201 et seaq.

3/ Letters from Donna L. Greer, Vice-President of Business
Devel opnent, Geer Information Services, Ltd. (Decenber 31,
2003), and from Joseph E. Dryer, Houston, Texas (Decenber 4,
2003) .



ot her coment |etter recommended certain bookkeepi ng neasures.
The Comm ssion will consider the two commenters’ observations and
suggestions in connection with these issues. There were no
comment letters addressing the text or operation of the proposed
Rul es. After careful consideration, the Comm ssion is adopting
the anmendnents to the Rules of Practice and rel ated provisions,
as well as certain delegations of authority to the staff,
essentially as proposed.
A.  Amendnents as a Result of the Sarbanes- Oxl ey Act

Section 107(c) of the Sarbanes-Oxley Act 4/ provides for
Comm ssion review of disciplinary actions inposed by the Public
Conpany Accounting Oversight Board ("Board") and actions that
result in the disapproval of registration of a public accounting
firm 5/ Sections 105(d) and 107(c) of the Sarbanes- Oxl ey Act
require the Board to give the Comm ssion notice if the Board
di sapproves the registration of a public accounting firmor if
the Board disciplines a registered public accounting firmor a

person associated with a registered public accounting firm

4/ 15 U.S.C. 7217(c).

5/ Under section 102(c) of the Sarbanes-Oxley Act, 15 U S. C
7212(c), the Board's witten notice of disapproval of a
conpl ete application for registration as a registered public
accounting firmis treated as a "disciplinary sanction" for
pur poses of sections 105(d) and 107(c) of that Act, 15
U.S.C. 7215(d), 7217(c).



In creating its framework for Conm ssion review of Board
actions, section 107(c) of the Sarbanes-Oxl ey Act specifies that
sections 19(d)(2) and 19(e)(1) of the Securities Exchange Act of
1934, 6/ which govern Conm ssion review of self-regulatory
organi zation disciplinary proceedi ngs, shall govern Comm ssion
review of final disciplinary sanctions inposed by the Board "as
fully as if the Board were a self-regulatory organi zati on and the
Commi ssion were the appropriate regulatory agency for such
organi zati on for purposes of those sections 19(d)(2) and
19(e)(1). . . ." As described in the proposing rel ease, the
effect of Section 107(c) of the Sarbanes-Oxley Act is to make
Board actions subject to Comm ssion review under those Exchange
Act provisions on the sane basis as actions by existing self-
regul atory organi zations, and to nmake rel evant rul es under those
provi sions applicable to that review

The Comm ssi on nonet hel ess proposed to enact new rul es and
to anend others for purposes of clarity. The Comm ssion has now
determ ned to adopt the new proposed rul es and those changes as
proposed. The changes include specific references to Comm ssion
review of Board actions and, for exanple, identify the process by
whi ch the Board will provide notice to the Comm ssion of its
actions.

1. D sapproval of registration

6/ 15 U.S.C. 78s(d)(2) and 78s(e)(1).
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Rul e 19d-4(a) adds definitions. As proposed and adopted,
Rul e 19d-4(b) will require the Board to file wth the Conm ssion
and to serve on the public accounting firma notice of
di sapproval of registration within 30 days of the Board's
action. 7/ The notice nust include the firms name and | ast
known address (as reflected in the Board's records), the basis
for the Board' s disapproval, a copy of the Board's witten notice
of di sapproval, and such other information as the Board deens
rel evant.
2. Review of disciplinary sanctions

The Comm ssion has determ ned to adopt proposed Rul e 19d-
4(c). That rule requires the Board to file and serve a notice of
any disciplinary sanction, other than a di sapproval of
registration, within 30 days of the Board' s action. The notice
must provide the nane and | ast address (as reflected in the
Board's records) of the associated person or registered public
accounting firmdisciplined and a description of the acts or
om ssions on which the sanction is based. The notice nust al so
specify the sanction inposed, give the effective date of the

sanction, and include a statenent of the reasons for the sanction

7/ The 30-day period for filing is consistent with the thirty
days provided in section 19(d)(2) of the Exchange Act for
the filing of an application for review by a person
aggrieved by certain actions taken by a self-regulatory

or gani zati on.



or a copy of the Board's statenent justifying the sanction, as
wel | as such other information as the Board deens rel evant.

The Comm ssion is al so adopting proposed Rule 440(a) with
respect to applications for review fromactions of the Board.
Rul e 440(a) permts any person aggrieved by a final disciplinary
sanction (including disapproval of a conpleted application for
registration of a public accounting firm inposed by the Board to
file an application for review wth the Comm ssion. Rule 440(b)
requi res any application to be filed within 30 days after the
Board's notice under Rule 19d-4 is received by the aggrieved
person. The application nust identify the determ nation
conpl ained of and contain a brief statenment of the alleged errors
in the determnation. |f the applicant is represented by
counsel, the application nust be acconpanied by a notice of
counsel s appearance, filed in accordance with new Rul e 102(d).
Under Rul e 440(d), the Board has fourteen days after receipt of
the application to certify the record to the Conm ssion and serve
one copy of the record index on each party.

3. Stay of Board action

I n accordance with section 105(e)(1) of the Sarbanes- Oxl ey
Act, 8/ proposed Rule 440(c) provided that filing an application
for review would act as a stay of the Board's action unless the

Comm ssi on otherwi se orders. Proposed Rule 401(e)(1) would

8/ 15 U.S.C. 7215(e)(1).



permt any person aggrieved by the automatic stay to ask the
Comm ssion to lift the stay. The Conm ssion may, in any event,
lift the stay on its own notion.

As permtted under section 105(e)(1) of the Sarbanes- Oxl ey
Act, proposed Rule 401(e)(2) provided that the Conm ssion may act
tolift a stay of Board action summarily, w thout notice and
opportunity for a hearing. The Conm ssion could al so expedite
consideration of a notion to lift a stay of Board action to the
extent expedition is consistent with the Comm ssion's other
responsibilities. |If the consideration of a notion to lift is
expedi ted, proposed Rule 401(e)(3) permtted persons opposing the
lifting of the stay to file an opposition within two days of
service of the notion to |ift unless the Conm ssion orders a
different period. 9/ The Comm ssion is adopting all these
provi si ons.
4. Review on notion of the Conm ssion

The Comm ssion is al so adopting proposed Rule 441(a), which
permts the Commi ssion to review a Board disciplinary sanction on
its own notion. The Comm ssion nust determ ne whether to take

review of a Board disciplinary sanction within 40 days after the

9/ The two-day period is nodeled after Rule 401(d)(3), which
permts persons opposing a notion to the Comm ssion for a
stay to file a statenment in opposition within two days of
service of the notion



Board files its notice of the action. 10/ Rule 441(b) permts
the Comm ssion to raise any material matter, whether or not the
parties previously raised that matter. The Conm ssion can raise
material matters in cases it takes up on its own notion and in
cases that are appealed to it. The Conm ssion may provide notice
and an opportunity for supplenental briefing if the Comm ssion
bel i eves that such briefing would significantly aid its
deci si onal process.

5. Anmendnents to existing rules

The Comm ssion al so adopts as proposed certain amendnents to
the followng Rules with respect to the review proceedi ngs
created by the Sarbanes-Oxl ey Act:

! The definition of "proceeding” in Rule 101(a)(9)
(Definitions) is anended to include review of Board disciplinary
sanctions under Rule 440. 11/

' Rule 202(a) (Specification of procedures by parties in
certain proceedings) and Rule 210 (Parties, limted participants
and am ci curiae), which permt intervention and | eave to
participate on a limted basis, are anended to exclude revi ew of

Board di sciplinary sanctions under Rule 440. These Rul es

10/ Rule 421(a) permts the Comm ssion to order review of
certain determnations by a self-regulatory organization
wi thin 40 days after notice thereof is filed with the
Comm ssi on.

11/ Rule 101(a)(12) defines the term"Board" to nean the Public
Conmpany Accounti ng Oversi ght Board.

8



currently do not apply to Conm ssion enforcenent or disciplinary
proceedi ngs or to review of determ nations by self-regulatory
or gani zat i ons.

' Rule 450(a)(2) (Briefs filed wwth the Comm ssion) is
anended to include a provision for briefs to be filed in the
Comm ssion's review of final disciplinary sanctions inposed by
the Board. Under the Rule, the Comm ssion would issue a briefing
schedul e order within 21 days (or such longer tinme as provided by
the Comm ssion) following its receipt of the Board's index of the
record of the Board's determ nation

' Rule 460(a)(3) (Record before the Conm ssion) defines
the contents of the record before the Comm ssion to include the
record certified to the Comm ssion by the Board, any application
for review, and any subm ssions nade to the Conmm ssion.

The Comm ssion is revising its ex parte rule, 17 CFR 200.111
(Prohi bitions; application, definitions), to provide that, in
proceedi ngs to review Board action, the prohibitions against ex
parte conmuni cati ons commence when a copy of the application for
review of the Board's action has been filed with the Comm ssion

and served on the Board. 12/

12/ At the sanme tinme, the Comm ssion is correcting 17 CFR
200.112(c)(1)(ii) to provide that, in proceedi ngs under
section 19(d) of the Securities Exchange Act of 1934, the
prohi biti ons agai nst ex parte comruni cati ons comrence when a
copy of the application for review of the self-regulatory
organi zation’s action is filed with the Comm ssion. The

(continued. . .)



6. Del egations of authority

To i npl enent these rule amendnents, the Conm ssion adds
certain delegations to the staff. Title 17 CFR 200. 30-7
(Del egation of authority to the Secretary of the Conmm ssion)
currently delegates to the Comm ssion’s Secretary the authority,
anong ot her things, to postpone or adjourn hearings, set and
real l ocate time for oral argunent, extend the tinme to make
filings, issue orders pursuant to offers of settlenent, and
certify records to the appropriate United States Court of
Appeals. The Comm ssion is anmending this del egation to nmake
clear that the del egati ons extend, where appropriate, to
proceedi ngs under the Sarbanes-Oxl ey Act.

The Comm ssion also is anending 17 CFR 200. 30-7(a)(5) and
200. 30-10(a) (5), which currently permt the Secretary or the
Chi ef Adm nistrative Law Judge, respectively, to authorize a
party to file briefs exceeding 60 pages "in accordance with Rule
450(c)." However, existing Rule 450(c) provides that briefs
cannot exceed 50 pages, absent |eave of the Conm ssion. 13/ The

Comm ssion therefore is correcting these del egations to provide

12/ (...continued)
rule currently provides that the prohibition conmences when
the Secretary serves the application on the self-regul atory
organi zation. This no longer is the Comm ssion’s practice.
The change conforns the | anguage of the provision to reflect
current practice.

13/ 17 CFR 201.450(c).
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that the Secretary or the Chief Adm nistrative Law Judge may
authorize a party to file briefs exceeding 50 pages. The
Comm ssion also is making clear that its delegation of authority
to the Secretary and its del egation of authority to the Chief
Adm ni strative Law Judge include proceedi ngs under the Securities
| nvestor Protection Act of 1970 and under Rule 102(e).

The Comm ssion further anmends 17 CFR 200. 30-14(g)(1) to
del egate to the General Counsel the authority, anmong other
things, to grant requests for the subm ssion of late briefs,
i ssue an order dism ssing a proceeding as to a party if the party
requests to withdraw its appeal, permt a party to supplenment the
record, and issue briefing schedule orders in proceedi ngs under
t he Sarbanes-Oxl ey Act. The CGeneral Counsel also is del egated
the authority, in proceedings under the Sarbanes-Oxley Act, to
determ ne that an application for review has been abandoned, to
determ ne whether to stay a Comm ssion order or vacate a
preexi sting stay pendi ng appeal of the order to the federal
courts, to grant or deny requests for oral argunent, and to
determ ne whether to |lift the automatic stay of a disciplinary
sanction. The Ceneral Counsel is further del egated the authority
to request additional briefs fromthe parties. See 17 CFR
200.30-14(9) (1) (vii), (9)(4)., (9)(5), (9)(7), and (9)(8).

B. Fair Funds and D sgorgenent

11



Section 308(a) of the Sarbanes-Oxley Act 14/ provides that,
in a Conm ssion adm nistrative proceedi ng where the Conm ssion or
a hearing officer enters an order requiring disgorgenent froma
respondent for a violation of the securities |aws, or where the
respondent agrees in settlenment to paynent of such di sgorgenent,
any civil penalty al so ordered agai nst that respondent may be
added to the disgorgenent funds to create a "Fair Fund" to be
di sbursed by the Conmm ssion for the benefit of the victins of
such violation. Section 308(b) of the Sarbanes-Oxley Act 15/
aut horizes the Comm ssion to accept gifts or bequests to the
United States of real and personal property for deposit in a Fair

Fund.

Adm ni stration of, and distribution to investors under, Fair
Funds and di sgorgenent plans occur after the conclusion of the
principal action against a respondent. The functions invol ved
are admnistrative in nature and not subject to provisions such
as Rule 120 of the Rules of Practice and the ex parte
communi cation rule. Recognizing this, the Conm ssion has
determ ned to adopt its proposal to renove, fromsubpart D of the
Rul es of Practice, Rules 610 through 620, which relate to the

devel opnent, subm ssion, approval, and adm nistration of orders

14/ 15 U.S.C. 7246(a).
15/ 15 U.S.C. 7246(b).
12



of disgorgenent, and to the right to chall enge orders of
di sgorgenent, and to include themin a new subpart F.

The Comm ssion is adopting Rules 1100, 1101, and 1102 as
proposed. New Rule 1100 authorizes the Comm ssion to create a
Fair Fund in any adm nistrative proceeding in which a final order
is entered agai nst a respondent requiring disgorgenent and
paynment of a civil noney penalty. The Comm ssion may al so create
a Fair Fund if it approves a settlenent of an adm nistrative
proceedi ng that provides for a respondent’'s paynment of
di sgorgenent and a civil noney penalty. The Conm ssion may add
to the Fair Fund any property received in accordance with section
308(b) of the Sarbanes-Oxley Act. 16/

The Conmm ssion has the power to require disgorgenent of a
wrong-doer’s ill-gotten gains obtained by virtue of his or her
securities law violation, regardl ess of whether particul ar
i nvestors suffered any danages. 17/ The Conm ssion notes that
Fair Funds nust be disbursed to the investors harned by the
securities law violation at issue. Wuere there are no

identifiable victinse of a violation, the Comm ssion will continue

16/ Section 308(b) of the Sarbanes-Oxley Act provides that the
Comm ssion nmay accept, hold, and utilize gifts of property
for a Fair Fund.

17/ See, e.qg., SECv. First Cty Financial Corp., 890 F.2d 1215,
1230 (D.C. Cir. 1989) (defendant who viol ated Exchange Act
section 13 required to disgorge although harmwas to the
mar ket as a whole, not to particul ar persons).

13



to require that any disgorgenent and civil noney penalty anounts
be paid to the United States Treasury.

In sone cases, the Conmm ssion may conclude that it is in the
public interest to inpose a civil noney penalty and order
di sgorgenent even though the relative value of the ill-gotten
gains and the nunber of potential claimnts would result in high
adm nistrative costs and de mnims distributions to individual
i nvestors. Under such circunstances, the Comm ssion wll not
create a Fair Fund and will continue its practice of ordering
that the disgorgenent and civil penalty anount be paid directly
to the United States Treasury.

The Rules permt the Conm ssion or the hearing officer, as
appropriate, to oversee the adm nistration of both di sgorgenent
funds and Fair Funds. As adopted, Rule 1101(a) allows the
Comm ssion or the hearing officer at any tinme to order any party
to submt a plan for the adm nistration of either a Fair Fund or
a di sgorgenent fund. Unless ordered otherw se, the D vision of
Enf orcenment nust submt such a plan within 60 days after the
respondent has tendered the funds or other assets pursuant to the
Comm ssion's order to pay disgorgenent and, if applicable, a
civil noney penalty.

Rul e 1101(b) requires that a Fair Fund plan or disgorgenent
fund plan shall provide for: receiving and hol di ng additi onal

funds, including any funds received under section 308(b) of the

14



Sar banes- Oxl ey Act; identifying categories of persons potentially
eligible to receive funds; providing notice to those persons of
the fund's existence and their potential eligibility; processing
clainms; termnation of the fund and di sposition of any renaining
assets not otherw se distributed; adm nistration of the fund; and
such ot her provisions as the Comm ssion or the hearing officer
deens appropri ate.

Rul e 1102(a) provides that the Conm ssion nay authorize
paynment of disgorgenent funds into any court registry or to a
court-appointed receiver in any case that alleges the sane or
simlar facts against the respondent.

Rul e 1102(b) permts the Conm ssion or the hearing officer
to order that funds be paid directly to the United States
Treasury if the cost of admnistering the fund relative to the
val ue of the disgorgenent fund, together with any civil noney
penal ty, and the nunber of potential claimnts do not justify
di stribution of the funds.

As adopted, Rule 1103 requires that notice of a proposed
di sgorgenent plan or a proposed Fair Fund plan be published in

t he SEC Docket or such other publications as the Comm ssion or

the hearing officer directs. The notice nust specify howto
obtain copies of the proposed plan and informthose desiring to
coment to submt their witten views to the Comm ssion. The

Comm ssion al so woul d post notice of a proposed plan on its

15



website. The reference in the proposed rule to publication in

the SEC News Di gest has been del eted since the News D gest nowis

avai | abl e through the Comm ssion’s website.

The Comm ssion is also adopting Rules 1104, 1105, and 1106
as proposed. Rule 1104 provides that, at any tinme after 30 days
foll ow ng publication of the notice of a proposed di sgorgenent
pl an or a proposed Fair Fund plan, the Comm ssion or the hearing
of ficer may approve, nodify, or disapprove the proposed plan. If
a plan is substantially nodified, the Conm ssion or the hearing
of ficer may order publication of the nodified plan before its
adopt i on.

Rul e 1105 provides for the adm nistration of Fair Funds and
di sgorgenent funds. It permits the Conm ssion or the hearing
of ficer to appoint any person, including a Comm ssion enpl oyee,
as a fund adm nistrator. Either the Comm ssion or the hearing
of ficer would be able to renpve an adm nistrator.

An adm nistrator who is not a Comm ssion enpl oyee nmust post
a bond in an anount designated by the Comm ssion, unless the bond
is wai ved by the Conmm ssion. An admnistrator who is not a
Commi ssi on enpl oyee may receive a fee for reasonabl e servi ces,
subj ect to approval by the Comm ssion or the hearing officer.
Commi ssi on enpl oyees may not receive such fees. Fees and
expenses fromfund adm ni stration would be paid first from

interest and then, if the interest were insufficient, from

16



corpus. The adm ni strator nust give periodic accountings, as
ordered, and submt a final accounting prior to his or her

di scharge and cancell ation of any bond. On notion of a party or
the adm ni strator or upon notice of the hearing officer or the
Comm ssion, the plan nmay be anended.

Rul e 1105(b) provides that a respondent may be required or
permtted to adm nister a plan of disgorgenent, subject to terns
the Comm ssion or the hearing officer deens appropriate. At this
time, the Comm ssion does not propose to extend this provision to
Fair Funds. A Fair Fund would include a civil penalty and m ght
i ncl ude funds conveyed to the United States pursuant to section
308(b) of the Sarbanes-Oxl ey Act.

Rul e 1106 states that no person will be granted the right to
i ntervene or appear in a proceeding to challenge an order of
di sgorgenent, an order creating a Fair Fund, an order approving,
nmodi fyi ng, or disapproving a disgorgenent plan or a Fair Fund
pl an, or any determnation relating to a plan based solely on the
person's eligibility or potential eligibility to participate in a
fund or based on a private right of action. As was the case
under the Comm ssion’ s disgorgenent rules before these
amendnent s, such person's participationis limted to submtting

comrents in accordance with Rule 1103.

C. Oher Proposed Amendnents

17



In 1995, the Conmm ssion substantially anmended its Rul es of
Practice. After several years of experience wth these Rules,

t he Comm ssion has determ ned to make certain changes to the
Rul es to nake practice under them easier and nore efficient.

1. The existing Rules do not make explicit the Conm ssion's
authority to order a variation fromthe rul es governing
proceedi ngs before it. The Conm ssion is adopting proposed Rul e
100(c), which specifies that the Comm ssion may, by order, direct
in a particular proceeding that an alternative procedure shal
apply or that conpliance with an otherwi se applicable rule is
unnecessary. Such an order woul d be based on the Conm ssion’s
determnation that to do so would serve the interests of justice
and not result in prejudice to any party to the proceeding.

2. Section 11A of the Exchange Act and the rul es thereunder
aut hori ze the Conm ssion to adjudicate certain disputes involving
regi stered securities information processors, national narket
system pl ans, or transaction reporting plans. 18/ |In addition to
the inclusion of review of Board disciplinary sanctions discussed

above, as proposed, Rule 101(a)(9) is anmended to expand the

18/ See Exchange Act section 11A(b)(5) (requiring Comm ssion to
review prohibitions or limtations of access to services
of fered by registered securities information processors);
Exchange Act Rule 11Aa3-2(e) (giving Conm ssion discretion
to entertain appeals fromactions under national market
system pl ans); Exchange Act Rule 11Aa3-1(f) (giving
Comm ssion discretion to entertain appeals in connection
with inplementation or operation of transaction reporting
pl ans) .

18



definition of "proceeding" to make clear that the Rul es of
Practice are applicable to such adjudications. 19/

3. The Conmm ssion previously required counsel to file a
notion to withdraw as counsel. The Conm ssion is adopting
proposed Rule 102(d)(4), which will now require only that a
person who seeks to withdraw his or her appearance in a
representative capacity file a notice of withdrawal with the
Comm ssion or the hearing officer. The notice should state the
W t hdrawi ng representative’s nane, address, and tel ephone nunber;
t he nane, address, and tel ephone nunber of the person for whom
t he appearance was nmade; and the withdrawal’'s effective date. |If
t he person who seeks to wi thdraw knows the new representative’s
name, address, and tel ephone nunber, or knows that the person for
whom t he appearance was nade intends to represent him or
herself, that information would also be required to be included
in the notice. The notice nust be served on the parties in
accordance with Rule 150. 1In addition, the notice nust be filed
at least five days before the proposed effective date of the

wi t hdr awal .

19/ Because the current Rules of Practice do not specify a
particul ar procedure for proceedi ngs under Exchange Act
section 11A, the Comm ssion has been required to specify by
order the procedural rules that are to be enployed in
section 11A review proceedings. See, e.g., The G ncinnati
St ock Exchange, Exchange Act Rel ease No. 43316 (Sept. 21,
2000), 73 SEC Docket 1006 (Order Accepting Jurisdiction,

Est abl i shing Procedures, and Ordering Briefs).
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4. The Comm ssion has found that sonme appeals could be
streamined if certain issues were addressed first to the hearing
officer. The Comm ssion is therefore adopting the proposed
amendnent to Rule 111. The amendnent authorizes hearing officers
to consider and rule on a notion to correct a manifest error of
fact, provided that the nmotion is filed wwthin ten days of the
initial decision.

5. Former Rule 141(a)(3) required the Secretary to
"maintain a record of service on parties.”" The rule is anmended
to authorize the Secretary to maintain records of service in
conputeri zed records, rather than hard copy records.

6. Former Rule 141(a)(3) required the Secretary to place in
the record of the proceeding confirmations of delivery of
service. The Conmm ssion has concluded that it is easier to
mai ntain confirmati ons of service by certified mail in a single
file. The Comm ssion believes this formof recordkeeping w il
permt easier retrieval of these docunents. The Conm ssion
anends Rule 141(a)(3) accordingly.

7. Former Rule 141(b) provided that service of witten
orders or decisions by the Comm ssion or by a hearing officer,
ot her than an order instituting proceedi ngs, nust be nmade by any
met hod of service authorized under Rule 141(a) or Rule 150(c)(1)-

(3). As discussed below, the Comm ssion now is anending Rule 150

20



to abolish the requirenent that the parties agree in witing to
accept service by facsimle transm ssion.

However, the Conm ssion has determined that it is inportant
to be able to denonstrate that a party has agreed to accept
service of an order or decision by facsimle transm ssion.
Therefore, as anmended, Rule 141(b) provides that orders and
deci sions nmay be served by facsimle only if the party to be
served has agreed to accept such service in a witing, signed by
the party, and has provided the Conm ssion with facsimle nmachi ne
t el ephone nunber and hours of facsimle machine operation. Rule
141(b) replaces the reference to Rule 150(c) wth a reference to
Rul es 150(c)(1) - (3).

8. As noted above, the Conmi ssion is adopting its proposed
anendnent to Rule 150(c)(4), governing parties’ service of
docunents by facsimle transmssion, to elimnate the requirenent
that parties who seek to serve each other by facsimle agree to
do so in witing. As proposed, the Conm ssion also is anendi ng
Rul e 150(c)(4) to elimnate the requirement that recei pt of each
docunent served by facsimle be confirmed by a manual ly signed
recei pt. The Conm ssion's experience has shown that, in many
i nstances, parties were serving each other by facsimle but were
not entering into the agreenents or confirmng by manual |y signed
recei pt. Under Rule 150(c)(4), persons who choose service by

facsimle nust provide the Conm ssion and the parties with notice
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of the facsimle nmachine tel ephone nunber to be used and the
hours of facsiml|e nmachine operation. As anended, Rule
150(c)(4)(ii) requires that facsimle transm ssions be nade at a
time that results in their receipt during the Comm ssion's

busi ness hours as defined in Rule 104. 20/

The Comm ssion is al so adopting proposed Rul e
150(c)(4)(iii). That rule permts a party to decline to receive
service by facsimle. Such a declination nmust be made in witing
and served in accordance with Rul e 150.

The Comm ssion has determned to retain Rule 150(d)’s
requi renent that service by facsimle is conplete upon
confirmati on of transm ssion by delivery of a manually signed
recei pt. The Conm ssion asked for comment as to whether parties
maki ng service by facsimle should continue to provide a non-
facsimle original contenporaneously with service by facsimle
unl ess the parties agreed otherwi se. The Conm ssion received no
comment, and has determned to elimnate this requirenent.

9. Fornmer Rule 151 provided that all papers required to be
served by a party should be filed with the Comm ssion "at the
time of service or pronptly thereafter.” Sone parties have
del ayed making filings with the Comm ssion. The rule is anended
to make clear that filings wwth the Conm ssion nust be done

"cont enpor aneousl y" with service on the parties. The Conm ssion

20/ 17 CFR 201.104.
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is also adopting its proposal to permt filings with the

Comm ssion to be made by facsimle transmssion if the party al so
cont enporaneously transmts to the Conm ssion a non-facsimle
original wth a manual signature. Any person filing with the
Comm ssion by facsimle transm ssion assunes the risk that the
transm ssion will not be conpleted in a tinmely or |egible

fashi on.

10. The Commission is adopting its proposed anmendnent to
Rul e 152(a)(2) to require the use of 12-point or larger type (and
elimnate the use of 10-point type) in order to enhance the
legibility of filings.

11. Rule 154 previously limted a brief in support of or in
opposition to a notion to 10 pages, exclusive of pages containing
any table of contents, table of authorities, and/or addendum As
a result, the Conm ssion received filings by parties who
attenpted to circunvent this page I[imtation by filing 10-page
briefs and extrenely I engthy notions. The Conmm ssion is adopting
t he proposed amendnent to Rule 154 to establish a conbined page
[imt of 15 pages for the notion and brief. This limtation is
exclusive of any table of contents, table of authorities, or any
addendum t hat consists solely of applicable cases, pertinent
| egi sl ative provisions, or relevant exhibits. The proposal has
been clarified to provide that the excluded addendum may i ncl ude

pertinent rule provisions.
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12. Current Rule 151 provides that persons nust file papers
with the Comm ssion within any tine specified for filing. 21/
Rul e 160 provided generally that a prescribed period for response
may be extended three days for service by mail. The Conm ssion
is adopting its proposed anendnent to Rule 160 to nmake clear that
a person does not receive additional time for service by mail if
the order of the Comm ssion or the hearing officer specifies a
date certain for filing. |If a party requires a short extension,
t he Comm ssion believes that the party could request that
extensi on under Rule 161

13. Current Rule 201 provides for the consolidation of
proceedi ngs. 22/ In accordance with the proposal, new Rule
201(b) permts the Conmm ssion to order any proceedi ng severed
with respect to sonme or all of the parties. NMtions to sever
must be addressed to the Conm ssion and represent that a
settlenment offer has been submtted to the Secretary for
Commi ssi on consi deration or otherw se show good cause.

14. Former Rule 230(a)(1)(vi) required production of final
exam nation and inspection reports. The Conm ssion is adopting
its proposed anmendnent to Rule 230(a)(1)(vi). The anendnent
states that any final exam nation or inspection reports prepared

by the Ofice of Conpliance Inspections and Exam nati ons, the

21/ 17 CFR 201. 151.
22/ 17 CFR 201. 201.
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Di vision of Market Regul ation, or the Division of Investnent
Managenent mnust be produced only if the Division of Enforcenent
intends either to introduce theminto evidence or to use themto
refresh a witness’'s recoll ection.

The Comm ssion provides exam ned parties with notice of
exam nation findings in the exam nation process. As a result,
the amendnent Iimts the production of exam nation and inspection
reports to circunstances where the D vision of Enforcenent
intends to introduce the report into evidence, either in reliance
on the report to prove its case, or to refresh the recollection
of any witness. The anmendnent does not alter the requirenent
that the Division produce docunents containing materi al

excul patory evidence as required by Brady v. Maryland. 23/

Current Rule 230(c) permts the hearing officer to require
the Division of Enforcenment to submt for review a |ist of
wi t hhel d docunents. 24/ The Comm ssion is adopting its proposed
amendnent to provide that, when docunents are w thheld, those
docunents nmay be identified by category instead of i ndividual

docunent. Under the anmendnent, the hearing officer retains

23/ 373 U.S. 83, 87 (1963).
24/ 17 CFR 201.230(c).
25



discretion to determ ne when an identification by category is
i nsufficient. 25/

15. Rule 231(a), relating to the production of w tness
statenents, refers to "any statenent ... that would be required
to be produced by the Jencks Act, 18 U . S.C. 3500." The
Comm ssion is adopting, as proposed, an anmendnent that provides
that the Comm ssion will rely on the definition of "statenent”
contained in the Jencks Act 26/ in applying this Rule.

16. Rule 232(e)(1l) formerly allowed only the person to whom
a subpoena is directed or a person who is an owner, creator, or
the subject of the docunents to be produced pursuant to a
subpoena, to oppose the subpoena. Subpoenas directed at third
party w tnesses can be overly broad. Sone recipients of such
subpoenas may | ack the sophistication or resources to dispute the
scope of the subpoenas. The Conm ssion therefore has determ ned
to adopt its proposed anendnment to allow any party to the
proceedi ng to present argunents about whether a subpoena directed

to any witness is unreasonabl e, oppressive, or unduly burdensone.

25/ The amendnent of Rule 230 al so corrects typographical errors
in the cross-reference to paragraphs pursuant to which
docunents may be withhel d.

26/ 18 U.S.C. 3500(e).
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17. Current Rule 233 sets forth the basis for ordering a
deposition. 27/ The Comm ssion is enacting its proposed
amendnent to allow the taking of a deposition of a witness who
currently is wwthin the United States, but who is expected to be
outside the United States during the tinme of the hearing,
provi ded that the deposition will serve the interests of justice,
and that it appears that the party requesting the deposition did
not procure the wi tness's absence.

18. Rule 350(b) requires the Secretary to retain docunents
offered into evidence, but excluded fromthe record, so that in
the event of an objection, the Comm ssion may consi der any
argunents that the docunents should be admtted. The Conm ssion
is anending Rule 350(b) to elimnate the requirenent that the
Secretary also retain docunents that are marked for
identification but not offered into evidence.

19. Rule 351(a) is anended to delete a reference to a
practi ce abandoned several years ago in which the interested
di vision took custody of the exhibits after a hearing and was
responsi bl e for having themsent to the Secretary. Currently,
the court reporter takes custody of exhibits.

20. Rule 360(a)(2) directs the hearing officer to issue an
initial decision wwthin the tinme period specified in the order

instituting proceedings. To address the hearing officer's

27/ 17 CFR 201. 233.
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inability to conply with this directive when a proceeding is
stayed by order of the hearing officer or the Conm ssion under
Rul e 210(c)(3), 28/ the Commission is, as proposed, anendi ng Rul e
360(a)(2) to state that, in the event of a stay of the proceeding
under the authority of Rule 210(c)(3), the specified tine period
for issuance of the initial decision, as well as any other tine
limts established in orders issued by the hearing officer under
Rul e 360(a)(2), will be automatically tolled during the period in
which the stay is in effect.

21. Rule 360(b)(1) fornerly provided that the Conm ssion
wll enter an order of finality as to each party unless a party
or aggrieved person tinely files a petition for review of the
initial decision or the Comm ssion decides on its own initiative
to reviewthe initial decision. The rule is anmended to provide
further that the Comm ssion will not enter an order of finality
if a nmtion to correct a manifest error of fact in the initial
decision is filed with the hearing officer.

22. Rule 360(d)(1) is anended to provide that an initial
deci si on becones final upon the Conm ssion’s issuance of a
finality order. The prior rule provided that an initial decision

becane final on the |apse of tine but also required the issuance

28/ 17 CFR 201.210(c)(3). This rule will apply to all cases
instituted on or after July 17, 2003, the effective date of
the Conmm ssion's recent amendnments to its Rules of Practi ce.
Securities Act Rel. No. 8240, 68 FR 35787 (June 17, 2003).
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of afinality order. The anmendnent nakes cl ear when a deci sion
becones final. As adopted, Rule 360(d)(1l) provides that notice

of the order will appear in the SEC Docket and on the website.

Former Rule 360(d)(2) provided that the initial decision
woul d not becone final as to a party or person if a tinely
petition for review were filed by that party or person. New Rule
360(d) (1) provides that tinely filing, by a party or an aggrieved
person entitled to review, of a notion to correct an initial
decision to the hearing officer, as well as a tinely petition for
review, will mean that the initial decision will not becone the
final decision of the Comm ssion as to that party or person. The
amendnent al so makes conform ng changes to Rul e 360(b) specifying
that an initial decision shall include a statenent reflecting the
provi sions of Rule 360(d).

Rul e 410(b) is anended to provide that the tine to file a
petition for reviewis stayed until 21 days after resolution of
any notion to correct an initial decision filed before the
hearing officer. Wile a notion to correct is pending, a party
need not file a petition for review to preserve its appeal
rights.

23. The Conm ssion adopts proposed Rule 400 to nmake cl ear
that petitions for interlocutory review are "di sfavored” and

rarely will be granted. The anmendnent recognizes, however, that

29



the Comm ssion retains discretion to undertake such reviewon its
own notion at any tine.

24. As proposed, Rule 400 also is anended to state that it
is the sole route for interlocutory review of determ nations by a
hearing officer, and the sole nmechanismfor appeal of actions
del egated pursuant to 17 CFR 200.30-9 and 200. 30-10. 29/

25. The Commi ssion is adopting its proposed Rule 401(d)(1)
to clarify that an applicant can seek a stay of an action by a
self-regulatory organi zation only at the tinme an application for
reviewis filed or thereafter. Filing an application for review
brings the action before the Conm ssion. Since Rule 420(c) is
bei ng anended to reduce the I ength of an application for review,
the requirenent that an application be filed either when or
before a stay is sought will not inpose a significant burden.

26. Rule 410(b), as proposed, is anended to permt an
opposing party to file a cross-petition for review within ten
days fromthe filing of a petition for review. This anendnent
will make it unnecessary for parties to file protective defensive
petitions for review

Rul e 410(d) is deleted, as proposed, thus abolishing the

opposition to the petition for review. The Conm ssion believes

29/ Rule 430 is anmended to delete reference to 17 CFR 200. 30-9
and 200. 30-10.
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that a notion for summary affirmance will permt the Conm ssion
to dispose of natters suited to nore abbreviated revi ew

27. The Comm ssion is adopting its proposed anendnents to
Rul e 411(e), governing sumrary affirmance. Rule 411(e) is
anmended to provide a 21-day tine limt after the filing of a
petition for review for filing a notion for summary affirmance.
The amendnent al so sets forth standards for granting and denying
summary affirmance. Summary affirmance will be granted if the
Comm ssion finds that no issue raised in the initial decision
warrants consideration by the Comm ssion of further oral or
witten argunment. Summary affirmance wll be deni ed upon a
reasonabl e showing that a prejudicial error was commtted in the
conduct of the proceeding or that the decision enbodies an
exerci se of discretion or decision of law or policy that is
i nportant and that the Conmm ssion should review

28. Section 19(d) of the Exchange Act requires a person who
appeals fromself-regulatory organi zation disciplinary action to
do so within 30 days after the notice of determnation is filed
wi th the Conmm ssion and received by the aggrieved person "or
wi thin such | onger period as" the Conm ssion "may determ ne."
The Comm ssion is adopting its proposed change to Rule 420(b) to
make clear that an appeal from self-regulatory organization

action nmust be filed within 30 days, absent a show ng of
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extraordinary circunstances. This standard is consistent with
prior Comm ssion precedent. 30/

As proposed, Rule 420(c) is anended to provide that an
application for review of a self-regulatory organization action
islimted to two pages. Forner Rule 420 contained | anguage
suggesting that the applicant's address could be used to serve
only the record index. Rule 420(c) is anended to provide that
the applicant identify where he or she may be served for al
pur poses.

29. Fornmer Rule 450(c) sets limts on the nunber of pages
in briefs. 1n accordance with Federal Rule of Appellate
Procedure 32, the Conm ssion is adopting its proposed word limts
-- 14,000 for principal briefs and 7,000 for any reply brief.

The anmendnent al so states that notions to file oversized briefs
are disfavored. In exceptional cases, however, where nore pages
may be needed to address the issues -- for exanple, where the

Di vi si on of Enforcenment nust address argunents by multiple
respondents -- the Comm ssion may, upon notion, allow |onger
filings.

The proposal provided that, if a principal brief exceeded 30

pages in length, or a reply brief exceeded 15 pages in | ength,

30/ See, e.g., Lance E. Van Alstyne, 53 S.E.C. 1093, 1099 (1998)
(Commission will not authorize late filing of appeals of
sel f-regul atory organi zati on proceedi ngs absent
extraordi nary circunstances).
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the attorney filing the brief (or an unrepresented party) was
required to certify that the brief conplied with the I ength
[imtation and to state the nunber of words in the brief. As
adopted, this requirenent has been extended to any representative
of a party. The anmendnent permts the person certifying the

I ength of the brief to rely on the word count of the word
processi ng systemused to prepare the brief.

The Comm ssion has received briefs that sought to
incorporate by reference briefs filed before the hearing officer
in the proceeding on appeal. Incorporation of other pleadings by
reference erodes the page-limt requirenents of Rule 450(c). The
Comm ssion is adopting the proposed anendnent that provides that
pl eadi ngs i ncorporated by reference will be included in
determ ning the word count of briefs. The amendnent is intended
to pronote adherence to the length limtations of Rule 450(c) and
to encourage parties to exercise judgnent in selecting the
argunents that best advance their positions rather than sinply
repeating previously fornmul ated contenti ons.

30. Current Rule 451, governing oral argunment, did not
contenplate visual aids. As it proposed, the Comm ssion is

amendi ng Rul e 451(b) to prohibit the use of visual aids unless

33



copies are provided to the Comm ssion and parties at |east five
busi ness days before the argunent is to be held. 31/

31. Fornmer Rule 470 specified a 15-page limt for a notion
for reconsideration. There does not seemto be any reason for
treating notions for reconsideration differently from ot her
notions. As it proposed, the Comm ssion is anmending Rule 470 to
limt the party seeking reconsideration to the sane nunber of
pages and the sane format used for other notions under the Rul es
of Practice.

32. Current Rule 601 codifies existing practice for paynent
of disgorgenent, interest, and penalties. As the Conmm ssion
proposed, the amendnent of Rule 601 standardi zes the | anguage
currently used by hearing officers in initial decisions and the
Comm ssion in its orders, as foll ows:

(c) Method of nmeking paynent. Paynent shall be nade by

United States postal noney order, wire transfer, certified

check, bank cashier's check, or bank noney order nade

payable to the Securities and Exchange Comm ssion. The
paynment shall be mailed or delivered to the office
designated by this Conmm ssion. Paynent shall be acconpani ed
by a letter that identifies the nane and nunber of the case
and the nane of the respondent meking paynent. A copy of

the letter and the instrunment of paynment shall be sent to
counsel for the D vision of Enforcenent.

I1. Admnistrative Procedure Act, Regulatory Flexibility Act,
and Paperwor k Reduction Act

31/ A further anmendnment conformnms the | anguage of Rule 451(b) to
reflect Comm ssion practice not to issue the order setting
oral argument in a Conm ssion adm nistrative proceedi ng
until the date for argunent is set.
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The Comm ssion finds, in accordance with section
553(b) (3) (A) of the Admnistrative Procedure Act, 32/ that this
revision relates solely to agency organi zation, procedure, or
practice. It is therefore not subject to the provisions of the
Adm ni strative Procedure Act requiring notice, opportunity for
public coment, and publication. The Regulatory Flexibility
Act 33/ therefore does not apply. Nonetheless, the Conm ssion
had previously determned that it would be useful to publish the
proposed rul e changes for notice and comment before adoption.
The Conmm ssion considered all conmments received. Because these
rules relate to "agency organi zati on, procedure or practice that
does not substantially affect the rights or obligations of non-
agency parties," they are not subject to the Snall Busi ness
Regul at ory Enforcenent Fairness Act. 34/

These rules do not contain any collection of information
requi renents as defined by the Paperwork Reduction Act of 1995,
as anended. 35/

1. Costs and Benefits of the Rules and Anendnents
The Sarbanes-Oxl ey Act authorizes the Conmm ssion to review

di sciplinary actions by the Public Conpany Accounting Oversi ght

32/ 5 U.S.C. 553(b)(3)(A).
33/ 5 U S.C 601 et seq.
34/ 5 U.S.C. 804(3)(C).
35/ 44 U.S.C. 3501 et seq.
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Board as well as actions resulting in disapproval of registration
of public accounting firms. |In response, the Comm ssion has
revised certain of its rules in order to enhance the transparency
and facilitate parties' understanding of the applicability of the
review process to Board proceedi ngs. The Sarbanes-Oxl ey Act al so
provi des that, where the Conm ssion or a hearing officer in a
Comm ssion adm ni strative proceeding enters an order requiring

di sgorgenent and a civil noney penalty, the Conm ssion nay create
a "Fair Fund" conbining the disgorgenent and the civil noney
penalty to be disbursed for the benefit of the victins of the
securities law violations at issue in the proceeding. The

Comm ssi on has enacted rules for the subm ssion and

adm nistration of Fair Fund plans and di sgorgenent plans. The
Commi ssion al so has anended ot her provisions of the rules.

Taken as a whole, the Comm ssion's Rules create governnental
review and renedi al processes. That is, they are procedural and
admnistrative in nature. The benefits to the parties are the
famliar benefits of due process: notice, opportunity to be
heard, efficiency, and fairness. The cost of these processes, on
the other hand, falls largely on the oversight bodies.

For purposes of cost/benefit analysis, given the procedural
nature of these Rules, we believe that the regul atory provisions
are best viewed as a whole. To the extent possible, we discuss

specific benefits and costs that can be nore narrowy associ at ed
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W th separate provisions. However, because there are so many
provi si ons, and because the costs tend to be primarily
governnental, we do not provide separate sections for our
respective cost and benefit analyses. Rather, we sinply identify
each provision proposed and di scuss any benefits and costs that
may be associated with it beyond the nore general points
sunmari zed above.

Rul e 19d-4(b) requires the Board to file with the Comm ssion
and serve on the public accounting firma notice of disapproval
of registration within 30 days of the Board's action. Rule 19d-
4(c) inposes on the Board a simlar filing and service
requi renent for notices of any disciplinary sanction other than a
di sapproval of registration. Tinely notice is a fundanental
aspect of due process. It benefits those who receive notice by
allowng themto plan and take action in light of the Board's
findings. Tinely filing wwth the Comm ssion lets the Conm ssion
know of the concl usion of Board proceedings so that it can exert
oversight over the quality and fairness of those proceedi ngs,
whi ch benefits parties to the proceedings as well as the general
public. These rules will inpose a snmall adm nistrative cost on
t he Board.

Rul es 440 and 441 provide for Conmm ssion review of Board
actions. Rule 440 allows review upon application of a person

aggrieved by a final Board disciplinary sanction, including
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di sapproval of a conpleted application for registration of a
public accounting firm Rule 441 permts Comm ssion review of
Board disciplinary sanctions upon the Comm ssion's own notion.
The Rul es pertain to the review nechanismrequired by the

Sar banes- Oxl ey Act, inform ng those upon whom Board sanctions are
i nposed of the option of Comm ssion review and instructing them
about procedures involved in initiating the review process.

Commi ssion review of Board findings benefits parties to
Board proceedings (and, to a |l esser extent, the general public)
by protecting against arbitrary, capricious, or otherw se
unl awful treatnent. Review also allows the Comm ssion to
exerci se a check on, and protect the public interest in, the
quality and consistency of Board findings and determ nations.

Parties involved in review proceedings wll incur |egal and
ot her costs. Review upon application by a person aggrieved,
under Rule 440, is optional. Thus, a party would incur these
costs only if it expected a net benefit fromthe review process.
In the case of review upon the Comm ssion's own notion under Rule
441, however, the parties involved m ght otherw se have chosen to
avoid incurring the costs.

I n accordance with section 105(e)(1) of the Sarbanes- Oxl ey
Act, Rule 440(c) provides that filing an application for review
with the Commi ssion acts as a stay of the Board's action unless

the Comm ssion orders otherwise. Rule 401(e) allows: (1) persons
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aggri eved by such an automatic stay to ask the Conm ssion to |ift
the stay; (2) the Commssion to |ift such a stay summarily,

w t hout notice and opportunity for a hearing;, and (3) persons
opposing the lifting of such a stay to file an opposition.

Rul e 440(c) benefits the party upon whom Board sancti ons
have been inposed by allowi ng that party an opportunity to be
heard in the review process before the Board' s sanctions take
effect. The automatic stay inposes a cost upon third parties who
woul d benefit if the sanctions went into place inmediately.

Al l ow ng a person aggrieved by the automatic stay to ask to
have the stay lifted benefits the aggrieved person by offering
the option of a possible earlier termnation of the stay. Those
avai ling thenselves of this option will incur |egal and other
costs. Because the procedure is optional, they will presumably
do so only if they conclude that doing so yields an expected net
benefit. Simlarly, allow ng opposition to a notion to lift
permts those opposing the notion an opportunity to be heard.

Al t hough opposing a notion could involve | egal and ot her
expenses, because opposition is optional, parties would incur
those costs only if they expected a net benefit from opposing.

Al l owi ng the Commssion to |ift a stay summarily could
benefit persons aggrieved by the stay by providing pronpt and

i nexpensive relief. At the sanme tinme, those who m ght oppose the
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lifting of the stay would be denied notice and an opportunity to
be heard in connection with the lifting of the stay.

Section 308(a) of the Sarbanes Oxl ey-Act provides that, in
a Comm ssion adm nistrative proceedi ng where the Conm ssion or a
hearing officer enters an order requiring disgorgenent and a
civil noney penalty, the Comm ssion may create a "Fair Fund" by
including the civil penalty wth the disgorgenent anount. The
Comm ssion is required to disburse noney froma Fair Fund for the
benefit of the victins of the securities |law violations at issue
in the proceedi ng.

Rul e 1101 authorizes the Comm ssion to create a Fair Fund in
any adm nistrative proceeding in which a final order is entered
i nposi ng di sgorgenent and a civil noney penalty. The Comm ssion
al so may create a Fair Fund if it approves a settlenent of an
adm ni strative proceedi ng that provides for paynment of
di sgorgenent and a civil noney penalty. \Were the relative val ue
of the ill-gotten gains and the nunber of potential claimnts
results in high adm nistrative costs and de mnims distributions
to investors, the Conmm ssion would not expect to create a Fair
Fund. The di sgorgenent and civil penalty amounts woul d be paid
directly to the United States Treasury.

Creating and adm nistering Fair Funds benefits victins of
securities law violations, who are nore likely to be nmade whol e.

Al'l owi ng noni es that otherwi se would go into a Fair Fund to be
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paid to the Treasury where investors would receive only de
mnims distributions will prevent those nonies from being
consuned by adm nistrative costs, although at a cost to victins
who m ght have received a mniml paynent froma Fair Fund.

Rul e 102(d)(4) is anmended to allow a person seeking to
wi t hdraw his or her appearance before the Comm ssion in a
representative capacity to file a notice of w thdrawal rather
than the nmotion to withdraw that was required under the forner
Rule. Filing a notice preserves the benefits of the existing
requi rement by giving the Conm ssion and the parties tinely
notice of withdrawal. Preparing and filing a notice should be
| ess expensive than preparing and filing a notion. Additionally,
this amendnent increases efficiency by elimnating the need for
the Comm ssion or a hearing officer to rule on a notion for
wi t hdr awal .

The anendnment of Rule 150(c)(4) deletes the requirenents
that parties who choose to serve each other by facsimle
transm ssion (1) agree to do so in a signed witing, and
(2) confirmrecei pt of each docunent by a manually signed
receipt. Elimnation of these requirenents results in | ower
costs to the serving parties. However, elimnating the
requi renment of a signed receipt could make it nore difficult to

prove that a transm ssion was received.

41



The anendnment of Rule 151 allows parties to file docunents
with the Comm ssion by facsimle transm ssion. This amendnent
provi des parties an additional option for transmtting docunents
to the Comm ssion. Facsimle filing allows the Conm ssion to
receive and be able to address docunents in as tinely a fashion
as possible. Costs of transm ssion by facsimle are likely to be
| oner than overnight or courier fees. The amendnent does not
i npose any new costs, since the existing nmethods for filing with
t he Conm ssion remain avail abl e.

The amendnent to Rule 154 establishes a conbined page Iimt
of 15 pages for a nmotion and a brief in support of the notion.
The 15-page limt also applies to a brief in opposition to a
nmotion and to any reply brief. The anendnment to Rule 450(c)
provi des that pleadings incorporated by reference wll be
included in determ ning the page count of briefs. Reducing page
l[imts may result in lower |legal costs to the parties. Limting
t he nunber of pages submtted al so keeps proceedi ngs efficient.

The anendnment of Rule 233 allows the taking of a deposition
of a witness, then within the United States, who is expected to
be outside the United States at the tine of an adm nistrative
hearing, so long as the deposition will serve the interests of
justice and it appears that the party requesting the deposition
did not procure the witness's absence. The anendnent serves the

interests of justice by making available a statenent that
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ot herwi se m ght not have been made part of the record. Using a
deposition results in the absence froma hearing of a witness who
ot herwi se woul d have appeared. This results in the hearing
officer’s having no opportunity to assess deneanor. However,
since the Rule allows a deposition only where it appears that the
party requesting the deposition did not procure the witness's
absence, such a series of events should rarely occur.

The remai ni ng anendnents clarify existing practice, relate
to internal agency managenent, increase the efficiency of
proceedi ngs, or pronote due process.

The Comm ssion requested data to quantify the costs and the
val ue of the benefits identified. W received no comments in
response to this request.
| V. Effect on Efficiency, Conpetition and Capital Formation

Section 2(b) of the Securities Act of 1933, 36/ section 3(f)
of the Exchange Act, 37/ section 2(c) of the Investnent Conpany
Act of 1940, 38/ and section 202(c) of the Investnent Advisers
Act of 1940 39/ require us, when engaging in rul emaki ng that
requires us to consider or determ ne whether an act is necessary

or appropriate in the public interest, to consider whether the

36/ 15 U.S.C. 77b(b).
37/ 15 U.S.C. 78c(f).
38/ 15 U.S.C. 80a-2(c).
39/ 15 U.S.C. 80b-2(c).
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action wll pronote efficiency, conpetition, and capital
formation. Section 23(a)(2) of the Exchange Act 40/ prohibits us
from adopting any rule that would i npose a burden on conpetition
not necessary or appropriate in furtherance of the Exchange Act’s
pur poses.

These rules are intended to enhance the transparency and
facilitate parties' understanding of the applicability of the
Commi ssion review process to Board proceedings. The rules and
anendnents al so include regulatory provisions for the subm ssion
and adm nistration of Fair Funds plans and di sgorgenent plans.
They are intended to clarify existing practice and increase the
ef ficiency of Conm ssion enforcenent and self-regul atory
organi zation disciplinary review proceedi ngs.

The rul es and anmendnents apply to all persons involved in
adm ni strative proceedi ngs before the Comm ssion. Therefore, the
Comm ssi on does not expect the proposed rules and anendnents to
have an anti-conpetitive effect. To the extent the rules and
anendnents foster making whole victins of securities |aws
viol ations and increase the transparency of the Conmm ssion's
adm nistrative practice and the efficiency of its proceedings,
there should be an increase in investor confidence in market
fairness and efficiency. However, the magnitude of the effect of

the anmendnents in this regard is difficult to quantify. W

40/ 15 U.S.C. 78w(a)(2).
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requested comrent on the possible effects of our rule proposals
on efficiency, conpetition, and capital formation. W received
no comrents in response to this request.
V. Statutory Basis for the Rul es

These anendnents to the Rules of Practice and rel ated
provi sions are being adopted pursuant to statutory authority
granted to the Comm ssion, including section 3 of the Sarbanes-
Oxl ey Act, 15 U S.C. 7202; section 19 of the Securities Act, 15
US C 77s; sections 4A, 19, and 23 of the Exchange Act, 15
US C 78s and 78w, section 20 of the Public Utility Hol ding
Conmpany Act, 15 U . S.C. 79t; section 319 of the Trust I|Indenture
Act, 15 U S.C. 77sss; sections 38 and 40 of the Investnent
Conpany Act, 15 U S.C. 80a-37 and 80a-39; and section 211 of the
| nvest nent Advi sers Act, 15 U. S. C. 80b-11
Li st of Subjects
17 CFR Part 200

Adm ni strative practice and procedure, Authority del egations
(Gover nnent Agenci es).
17 CFR Part 201

Adm ni strative practice and procedure.
17 CFR Part 240

Reporting and recordkeepi ng requirenents; Securities.

Text of Adopted Rul es
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For the reasons set out in the preanble, Title 17, Chapter
Il of the Code of Federal Regulations is anended as foll ows:

PART 200 - ORGANI ZATI ON;, CONDUCT AND ETHI CS; AND | NFORMATI ON AND
REQUESTS

1. The general authority citation for part 200, subpart A
is revised to read as follows:

Subpart A - Organi zation and Program Managenent

AUTHORITY: 15 U.S.C. 77s, 770, 77sss, 78d, 78d-1, 78d-2,
78w, 78l1(d), 78mm 79t, 80a-37, 80b-11, and 7202, unless
ot herwi se not ed.
* * * * *

2. In Section 200.21, paragraph (b), renove the words "Rul e
2(e) of the Commission's Rules of Practice (8 201.2(e) of this
chapter)”, and in their place, add the words "Rule 102(e) of the
Commi ssion's Rules of Practice (8 201.102(e) of this chapter)".

3. Section 200.30-7 is anended by revising the introductory
text of paragraph (a) and paragraphs (a)(5),(a)(6), and (a)(1l1)
to read as follows:

§ 200.30-7 Delegation of authority to Secretary of the
Conmi ssi on.

* * * * *

(a) Wth respect to proceedi ngs conducted pursuant to the
Securities Act of 1933, 15 U S.C. 77a et seq., the Securities
Exchange Act of 1934, 15 U.S.C. 78a et seq., the Public Uility
Hol di ng Company Act of 1935, 15 U.S.C. 79a et seq., the Trust
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| ndenture Act of 1939, 15 U. S.C. 77aaa et seq., the Investnent
Conpany Act of 1940, 15 U.S.C. 80a-1 et seq., the Investnent
Advi sers Act of 1940, 15 U.S.C. 80b-1 et seq., the Securities

| nvestor Protection Act of 1970, 15 U. S.C. 78aaa et seq., the
provi sions of Rule 102(e) of the Comm ssion's Rules of Practice,
Section 201.102(e) of this chapter, and Title |I of the Sarbanes-
Oxl ey Act of 2002, 15 U.S.C. 7211 - 7219;

(5 To permt the filing of briefs with the Comm ssion
exceedi ng 50 pages in length, pursuant to Rule 450(c) of the
Comm ssion's Rules of Practice, 8 201.450(c) of this chapter;

(6) To certify records of proceedi ngs upon which are
entered orders the subject of review in courts of appeals
pursuant to section 9 of the Securities Act of 1933, 15 U S. C
771, section 25 of the Securities Exchange Act of 1934, 15 U S. C.
78y, section 24 of the Public Utility Hol di ng Conpany Act of
1935, 15 U. S.C. 79x, section 322(a) of the Trust Indenture Act of
1939, 15 U.S.C. 77vvv(a), section 43 of the Investnment Conpany
Act of 1940, 15 U. S.C. 80a-42, section 213 of the Investnent
Advi sers Act of 1940, 15 U.S.C. 80b-13, and Title I of the
Sar banes- Oxl ey Act of 2002, 15 U.S.C 7211 - 7219;

(11) To publish pursuant to Rule 1103 of the Conmm ssion’s

Rul es of Practice (8 201.1103 of this chapter) notice for fair
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fund and di sgorgenent plans, and if no negative coments are
received, to issue orders approving proposed fair fund plans and
di sgorgenent plans pursuant to Rule 1104 of the Comm ssion’s
Rul es of Practice (8 201.1104 of this chapter). Upon the notion
of the staff for good cause shown, to approve the publication of
proposed fair fund plans and di sgorgenent plans that omt plan
el ements required by Rule 1101 of the Comm ssion’s Rul es of
Practice (8 201.1101 of this chapter).

4. Section 200.30-10 is anended by:

a. Renoving the authority citations follow ng the
sections; and

b. Revi sing the introductory text of paragraph (a) and
par agraph (a)(5).

The revisions read as foll ows:

8§ 200.30-10 Delegation of authority to Chief Adm nistrative Law
Judge.

(a) Wth respect to proceedi ngs conducted before an
adm ni strative |aw judge, pursuant to the Securities Act of 1933,
15 U S.C. 77a et _seq., the Securities Exchange Act of 1934, 15
US C 78a et seq., the Public Uility Hol di ng Conpany Act of
1935, 15 U.S.C. 79a et seq., the Trust Indenture Act of 1939, 15
U S C 77aaa et seq., the Investnent Conpany Act of 1940, 15

U S C 80a-1 et seq., the Investnent Advisers Act of 1940, 15

48



U S.C 80b-1 et seq., the Securities Investor Protection Act of
1970, 15 U.S.C. 78aaa et seq., and the provisions of Rule 102(e)
of the Comm ssion's Rules of Practice, 8§ 201.102(e) of this
chapter:

(5 To permt the filing of briefs exceeding 50 pages in
| ength, pursuant to Rule 450(c) of the Comm ssion's Rul es of
Practice, 8 201.450(c) of this chapter;

5. Section 200.30-14 is anmended by:

a. Revising the introductory text of paragraph (g)(1) and
of paragraphs (g)(1)(vii), (g9)(4), (9)(5), and (g)(7); and

b. Addi ng paragraph (g)(8).

The revisions and addition read as foll ows:
8§ 200.30-14 Delegation of authority to the General Counsel.

(g9)(1) Wth respect to proceedi ngs conducted pursuant to
the Securities Act of 1933, 15 U S.C. 77a et seq., the Securities
Exchange Act of 1934, 15 U S.C. 78a et seq. , the Public Uility
Hol di ng Conpany Act of 1935, 15 U.S.C. 79a et seq., the Trust
| ndenture Act of 1939, 15 U. S.C. 77aaa et seq., the Investnent
Conmpany Act of 1940, 15 U.S.C. 80a-1 et seq., the Investnent

Advi sers Act of 1940, 15 U. S.C. 80b-1 et seq., the Securities
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| nvestor Protection Act of 1970, 15 U. S.C. 78aaa et seq., the
provi sions of Rule 102(e) of the Comm ssion Rules of Practice,
8§ 201.102(e) of this chapter, and Title |I of the Sarbanes- Oxl ey
Act of 2002, 15 U.S.C. 7211 - 7219:

(vii) To request additional briefs or grant requests for
the subm ssion of late or additional briefs, or the acceptance of
affidavits or other material for inclusion in the record or in
support of notions or petitions addressed to the Conm ssion.

(4) Wth respect to proceedi ngs conducted under sections
19(d), (e), and (f) of the Securities Exchange Act of 1934, 15
US C 78s(d),(e), and (f), and Title |I of the Sarbanes-Oxl ey Act
of 2002, 15 U.S.C. 7211 - 7219, to determ ne that an application
for review under any of those sections has been abandoned, under
the provisions of Rule 420 or 440 of the Conm ssion's Rul es of
Practice, 8 201.420 or 201.440 of this chapter, or otherw se, and
accordingly to issue an order dism ssing the application.

(5 Wth respect to proceedi ngs conducted pursuant to the
Securities Exchange Act of 1934, 15 U.S.C. 78a et seq., the
| nvest nent Conpany Act of 1940, 15 U . S.C. 80a-1 et seq., the
| nvest ment Advi sers Act of 1940, 15 U. S.C. 80b-1 et seq., the

provi sions of Rule 102(e) of the Comm ssion’s Rules of Practice,
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8§ 201.102(e) of this chapter, and Title I of the Sarbanes- Oxl ey
Act of 2002, 15 U. S. C. 7211 - 7219, to determne applications to
stay Conm ssion orders pendi ng appeal of those orders to the
federal courts and to determ ne application to vacate such stays.

(7) In connection with Comm ssion review of actions taken
by self-regulatory organi zations pursuant to sections 19(d), (e),
and (f) of the Securities Exchange Act of 1934, 15 U. S.C. 78s(d),
(e), and (f), or by the Public Conpany Accounting Oversi ght Board
pursuant to Title I of the Sarbanes-Oxl ey Act of 2002, 15 U S.C
7211 - 7219, to grant or deny requests for oral argunent in
accordance with the provisions of Rule 451 of the Conm ssion's
Rul es of Practice, 8 201.451 of this chapter

(8) In connection with Comm ssion review of actions taken
by the Public Conpany Accounting Oversight Board pursuant to
Title I of the Sarbanes-Oxl ey Act of 2002, 15 U . S.C. 7211 - 7219,
to determine whether to lift the automatic stay of a disciplinary
sancti on.

Subpart B - Disposition of Comm ssion Business

6. The authority citation for part 200, subpart B
continues to read as foll ows:

AUTHORITY: 5 U S.C. 552b; 15 U S.C. 78d-1 and 78w

7. In 8 200.43, paragraph (c)(3), renove the words "Rul e 26

of the Comm ssion's rules of practice, 17 CFR 201.26" and, in
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their place, add the words "Rules 430 and 431 of the Conmm ssion's
Rul es of Practice, 88 201.430 and 201.431 of this chapter”

8. The authority citation for part 200, subpart F, is
revised to read as follows:

Subpart F - Code of Behavior Governing Ex Parte
Communi cati ons Between Persons CQutside the Comm ssion and
Deci si onal Enpl oyees

AUTHORITY: 15 U.S. C. 77s, 78w, 79t, 77sss, 80a-37, 80b-11,
and 7202; and 5 U.S.C. 557.

9. Section 200.111 is anended by:

a. Revising paragraph (c)(1)(ii);

b. Redesignating paragraph (c)(1)(iii) as paragraph
(c)(1)(iv); and

c. Adding new paragraph (c)(1)(iii).

The revision and addition read as foll ows:

8§ 200.111 Prohibitions; application; definitions.

(c) * * *

(1) ¢+ * *

(1) That in proceedi ngs under section 19(d) of the
Securities Exchange Act of 1934, 15 U . S.C. 8§ 78s(d), these
prohi bitions shall commence at the tine that a copy of an
application for review has been filed with the Comm ssion and

served on the self-regulatory organization.
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(ti1) That in proceedings under Title | of the Sarbanes-
Oxl ey Act of 2002, 15 U.S.C. 7211 - 7219, these prohibitions
shall comrence at the tinme that a copy of an application for
review has been filed wth the Comm ssion and served on the
Publ i ¢ Conpany Accounting Oversight Board; and

* * * * *

PART 201 - RULES OF PRACTI CE

Subpart D - Rules of Practice

10. The authority citation for part 201, subpart D, is
revised to read as foll ows:

AUTHORI TY: 15 U S. C 77f, 779, 77h, 77h-1, 77}, 77s, 77u,
78c(b), 78d-1, 78d-2, 78|, 78m 78n, 780(d), 780-3, 78s, 78u-2,
78u-3, 78v, 78w, 79c, 79s, 79t, 79z-5a, 77sss, 77ttt, 80a-8, 80a-
9, 80a-37, 80a-38, 80a-39, 80a-40, 80a-41, 80a-44, 80b-3, 80b-9,
80b-11, 80b-12, 7202, 7215, and 7217.

11. Section 201.100 is anended by addi ng paragraph (c) to
read as foll ows:

§ 201.100 Scope of the rules of practice.

(c) The Conm ssion, upon its determnation that to do so
woul d serve the interests of justice and not result in prejudice
to the parties to the proceeding, may by order direct, in a

particul ar proceeding, that an alternative procedure shall apply
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or that conpliance with an otherw se applicable rule is unnecessary.

12. Section 201.101 is anended by:

a. Revising paragraph (a)(9);

b. Renoving the word "and" at the end of paragraph (a)(10);

c. Renoving the period at the end of paragraph (a)(11), and
inits place adding "; and"; and

d. Adding paragraph (a)(12).

The revision and addition read as foll ows:
§ 201.101 Definitions.

(a) * * *

(9) Proceedi ng neans any agency process initiated:

(1) By an order instituting proceedi ngs; or

(i) By the filing, pursuant to 8§ 201.410, of a petition
for review of an initial decision by a hearing officer; or

(ti1) By the filing, pursuant to § 201.420, of an
application for review of a self-regulatory organization
determ nation; or

(tv) By the filing, pursuant to 8 201.430, of a notice of
intention to file a petition for review of a determ nati on nmade
pursuant to del egated authority; or

(v) By the filing, pursuant to 8 201.440, of an application
for review of a determ nation by the Public Conpany Accounting

Oversi ght Board; or
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(vi) By the filing, pursuant to 8 240.11Aa3-1(f) of this
chapter, of an application for review of an action or failure to
act in connection with the inplenentation or operation of any
effective transaction reporting plan; or

(vii) By the filing, pursuant to 8 240.11Aa3-2(e) of this
chapter, of an application for review of an action taken or
failure to act in connection with the inplenentation or operation
of any effective national market system plan; or

(viii) By the filing, pursuant to Section 11A(b)(5) of the
Securities Exchange Act of 1934, of an application for review of
a determnation of a registered securities information processor;
* * * * *

(12) Board neans the Public Conpany Accounting Oversi ght
Boar d.

* * * * *

13. Section 201.102 is anmended by revising paragraph (d)(4)
to read as follows:

8§ 201.102 Appearance and practice before the Conmm ssion.
* * * * *

(d) * * *

(4) Wthdrawal. Any person seeking to withdraw his or her
appearance in a representative capacity shall file a notice of
w thdrawal with the Comm ssion or the hearing officer. The

notice shall state the nane, address, and tel ephone nunber of the
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wi t hdrawi ng representative; the nanme, address, and tel ephone
nunber of the person for whomthe appearance was nade; and the
effective date of the withdrawal. |f the person seeking to
wi t hdraw knows the nane, address, and tel ephone nunber of the new
representative, or knows that the person for whomthe appearance
was made intends to represent him or herself, that information
shall be included in the notice. The notice nust be served on
the parties in accordance with 8 201.150. The notice shall be
filed at |east five days before the proposed effective date of
t he wi t hdrawal .
* * * * *

14. Section 201.111 is anended by revising paragraph (h) to
read as foll ows:
§ 201.111 Hearing officer: Authority.
* * * * *

(h) Subject to any Iimtations set forth el sewhere in these
Rul es of Practice, considering and ruling upon all procedural and
other nmotions, including a notion to correct a manifest error of
fact in the initial decision, provided that such a notion to
correct is filed within ten days of the initial decision;
* * * * *

15. Section 201. 141 is anended by:

a. Revi si ng the section heading; and

b. Revi si ng paragraphs (a)(3) and (b) to read as foll ows:
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The revisions read as foll ows:

§ 201.141 O ders and decisions: Service of orders instituting
proceedi ngs and ot her orders and deci si ons.

(a) * * *

(3) Record of service. The Secretary shall maintain a

record of service on parties (in hard copy or conputerized
format), identifying the party given notice, the method of
service, the date of service, the address to which service was
made, and the person who nade service. |If service is made in
person, the certificate of service shall state, if available, the
nanme of the individual to whomthe order was given. |If service
is made by U S. Postal Service certified or Express Mail, the
Secretary shall nmaintain the confirmation of receipt or of
attenpted delivery. |If service is nmade to an agent authorized by
appointment to receive service, the certificate of service shal
be acconpani ed by evidence of the appointnent.

* * * * *

(b) Service of orders or decisions other than an order

instituting proceedings. Witten orders or decisions issued by

the Comm ssion or by a hearing officer shall be served pronptly
on each party pursuant to any nethod of service authorized under
paragraph (a) of this section or 8§ 201.150(c)(1) - (3). Such
orders or decisions may al so be served by facsim|le transm ssion
if the party to be served has agreed to accept such service in a

witing, signed by the party, and has provi ded the Comm ssion
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with information concerning the facsiml|e machine tel ephone
nunber and hours of facsim|le machi ne operation. Service of
orders or decisions by the Comm ssion, including those entered
pursuant to delegated authority, shall be nmade by the Secretary
or, as authorized by the Secretary, by a nenber of an interested
division. Service of orders or decisions issued by a hearing
of ficer shall be made by the Secretary or the hearing officer

16. Section 201. 150 is anmended by revising paragraph (c)(4)
to read as follows:
8 201. 150 Service of papers by parties.

(c) * * =

(4) Transmtting the papers by facsimle transm ssion where
the following conditions are net:

(1) The persons so serving each other have provided the
Comm ssion and the parties with notice of the facsiml e machi ne
t el ephone nunber to be used and the hours of facsimle machine
oper ati on;

(1i) The transm ssion is made at such a tinme that it is
recei ved during the Conm ssion's business hours as defined in
§ 201.104; and

(ti1) The sender of the transm ssion previously has not

been served in accordance with 8 201.150 with a witten notice
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fromthe recipient of the transm ssion declining service by
facsimle transm ssion.
* * * * *

17. Section 201.151 is anended by revising paragraph (a) to
read as foll ows:
8§ 201.151 Filing of papers wth the Conm ssion: Procedure.

(a) Wien to file. Al papers required to be served by a

party upon any person shall be filed contenporaneously with the
Comm ssion. Papers required to be filed wth the Conm ssion nust
be received within the tinme limt, if any, for such filing.
Filing with the Comm ssion may be nmade by facsimle transm ssion
if the party al so contenporaneously transmts to the Conm ssion a
non-facsimle original with a manual signature. However, any
person filing with the Conm ssion by facsimle transm ssion w ||
be responsible for assuring that the Conm ssion receives a
conplete and legible filing within the tinme limt set for such
filing.
* * * * *

18. Section 201.152 is anended by revising paragraph (a)(2)
to read as follows:
§ 201.152 Filing of papers: Form

(a) * * *
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(2) Be typewitten or printed in 12-point or |arger
typeface or otherw se reproduced by a process that produces
permanent and plainly | egible copies;

19. Section 201.154 is anended by revising paragraph (c) to
read as foll ows:

§ 201.154 Motions.

* * * * *

(c) Length limtation. A notion, together with the brief

in support of the notion, the brief in opposition to the notion,
or any reply brief, shall not exceed 15 pages, exclusive of pages
containing any table of contents or table of authorities. The
page limt shall not apply to any addendum t hat consists solely
of copies of applicable cases, pertinent |egislative provisions
or rules, or relevant exhibits. Requests for leave to file
nmotions and briefs in excess of 15 pages are disfavored.

20. Section 201.160 is anended by revising paragraph (b) to
read as foll ows:

§ 201.160 Tine conputation.

(b) Additional tinme for service by mail. |If service is
made by mail, three days shall be added to the prescribed period

for response unless an order of the Comm ssion or the hearing

officer specifies a date certain for filing. |In the event that
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an order of the Comm ssion or the hearing officer specifies a
date certain for filing, no tine shall be added for service by
mai |

21. Section 201.201 is anended by:

a. Revising the section heading;

b. Designating the current text as paragraph (a) and addi ng
a paragraph headi ng; and

c. Addi ng paragraph (b).

The revision and additions read as foll ows:
8 201. 201 Consolidation and severance of proceedi ngs.

(a) Consolidation. * * *

(b) Severance. By order of the Comm ssion, any proceeding
may be severed with respect to sone or all parties. Any notion
to sever nust be nade solely to the Conm ssion and nust include a
representation that a settlenent offer is pending before the
Commi ssion or otherwi se show good cause.

22. Section 201.202 is anended by revising the introductory
text of paragraph (a) to read as foll ows:

8§ 201.202 Specification of procedures by parties in certain
pr oceedi ngs.

(a) Mtion to specify procedures. In any proceedi ng ot her

than an enforcenment or disciplinary proceeding, a proceeding to
review a determ nation by a self-regulatory organi zati on pursuant
to 88 201.420 and 201.421, or a proceeding to review a

determ nation of the Board pursuant to 88 201.440 and 201. 441, a
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party may, at any tinme up to 20 days prior to the start of a
hearing, make a notion to specify the procedures necessary or
appropriate for the proceeding with particular reference to:

23. Section 201.210 is anended by revising the introductory
text of paragraph (a), revising paragraph (a)(1l) and the
i ntroductory text of paragraphs (b)(1l) and (c) read to read as
fol |l ows:
8§ 201.210 Parties, |limted participants and am ci curi ae.

(a) Parties in an enforcenent or disciplinary proceeding, a

proceeding to review a self-requl atory organi zati on

deternm nation, or a proceeding to review a Board deterni nation

(1) Cenerally. No person shall be granted | eave to becone a
party or a non-party participant on a limted basis in an
enforcenent or disciplinary proceeding, a proceeding to review a
determ nation by a self-regulatory organi zati on pursuant to
88 201.420 and 201.421, or a proceeding to review a determ nation
by the Board pursuant to 88 201.440 and 201. 441, except as
aut hori zed by paragraph (c) of this section.
* * * * *

(b) * * * (1) Cenerally. In any proceeding, other
than an enforcenment proceeding, a disciplinary proceeding, a
proceeding to review a self-regulatory determ nation, or a

proceeding to review a Board determ nation, any person nmay seek
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| eave to intervene as a party by filing a notion setting forth

the person's interest in the proceeding:

* * * * *

(c) Leave to participate on a limted basis. In any

proceedi ng, other than an enforcenment proceeding, a disciplinary
proceedi ng, a proceeding to review a self-regul atory
determ nation, or a proceeding to review a Board determ nation
any person may seek |leave to participate on a limted basis as a
non-party participant as to any matter affecting the person's
i nterests:
* * * * *

24. Section 201.230 is anended by revising paragraphs
(a)(1)(vi) and (c) to read as foll ows:

8§ 201.230 Enforcenent and disciplinary proceedi ngs:
Avai l ability of docunents for inspection and copyi ng.

* * * * *
(a) _* * *
(1 * *
(vi) Any final exam nation or inspection reports prepared
by the O fice of Conpliance |Inspections and Exam nations, the
Di vision of Market Regul ation, or the Division of Investnent
Managenent, if the Division of Enforcenment intends either to
i ntroduce any such report into evidence or to use any such report

to refresh the recollection of any wtness.

* * * * *
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(c) Wthheld docunent list. The hearing officer may

require the Division of Enforcenent to submt for review a |ist
of docunments or categories of docunents w thheld pursuant to
paragraphs (b)(1)(i) through (b)(1)(iv) of this section or to
submt any docunent w thheld, and may determ ne whet her any such
docunent shoul d be made avail abl e for inspection and copyi ng.
When sim | ar docunents are w thheld pursuant to paragraphs
(b)(1) (i) through (b)(1)(iv) of this section, those docunents may
be identified by category instead of by individual docunent. The
hearing officer retains discretion to determ ne when an
identification by category is insufficient.

25. Section 201.231 is anended by revising paragraph (a) to
read as foll ows:
8§ 201.231 Enforcenent and disciplinary proceedings: Production
of w tness statenents.

(a) Availability. Any respondent in an enforcenment or

di sci plinary proceeding may nove that the Division of Enforcenent
produce for inspection and copying any statenent of any person
called or to be called as a witness by the Division of

Enf orcenent that pertains, or is expected to pertain, to his or
her direct testinony and that would be required to be produced
pursuant to the Jencks Act, 18 U. . S.C. 3500. For purposes of this

section, statenent shall have the neaning set forth in 18 U S C
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3500(e). Such production shall be nmade at a tine and place fixed
by the hearing officer and shall be nmade available to any party,
provi ded, however, that the production shall be made under
conditions intended to preserve the itens to be inspected or

copi ed.

26. Section 201.232 is anended by revising paragraph (e)(1)
to read as foll ows:
201. 232 Subpoenas.

(e) * * * (1) Any person to whom a subpoena is
directed, or who is an owner, creator or the subject of the
docunents that are to be produced pursuant to a subpoena, or any
party may, prior to the time specified therein for conpliance,
but in no event nore than 15 days after the date of service of
such subpoena, request that the subpoena be quashed or nodified.
Such request shall be nade by application filed with the
Secretary and served on all parties pursuant to 8§ 201.150. The
party on whose behal f the subpoena was issued nay, within five
days of service of the application, file an opposition to the
application. |If a hearing officer has been assigned to the
proceedi ng, the application to quash shall be directed to that
hearing officer for consideration, even if the subpoena was

i ssued by anot her person.
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* * * * *

27. Section 201.233 is anended by revising paragraph (b) to
read as foll ows:
§ 201.233 Deposition upon oral exam nation.

* * * * *

(b) Required finding when ordering a deposition. 1In the

di scretion of the Comm ssion or the hearing officer, an order for
a deposition may be issued upon a finding that the prospective
witness will likely give testinony material to the proceeding;
that it is likely the prospective wtness, who is then wthin the
United States, will be unable to attend or testify at the hearing
because of age, sickness, infirmty, inprisonnent, other
disability, or absence fromthe United States, unless it appears
that the absence of the witness was procured by the party
requesting the deposition; and that the taking of a deposition
Wil serve the interests of justice.
* * * * *

28. Section 201.350 is anended by revising paragraph (b) to
read as foll ows:

8 201.350 Record in proceedi ngs before hearing officer;
retention of docunents; copies.

* * * * *

(b) Retention of docunents not admtted. Any docunent

offered into evidence but excluded shall not be considered a part

of the record. The Secretary shall retain any such docunent
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until the later of the date upon which a Comm ssion order ending
t he proceedi ng becones final, or the conclusion of any judicial
review of the Conm ssion's order.

29. Section 201.351 is anended by revising paragraph (a) to

read as fol |l ows:

8§ 201.351 Transmttal of docunents to Secretary; record index;
certification.

(a) Transmittal fromhearing officer to Secretary of

partial record index. The hearing officer may, at any tine,

transmt to the Secretary notions, exhibits or any other original
docunents filed with or accepted into evidence by the hearing
officer, together with a |ist of such docunents.

30. Section 201.360 is anended by:

a. Adding a sentence at the end of paragraph (a)(2);

b. Revising paragraphs (b)(1), (b)(2), and (d); and

c. Renoving paragraph (e).

The addition and revisions read as foll ows:
8§ 201.360 Initial decision of hearing officer.

(a)(1) = = *

(2) * * * |f a stay is granted pursuant to
8§ 201.210(c)(3), the tine period specified in the order
instituting proceedings in which the hearing officer's initial
deci sion nmust be filed with the Secretary, as well as any other
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time limts established in orders issued by the hearing officer
in the proceeding, shall be automatically tolled during the
period while the stay is in effect.

* * * * *

(b) * * *

(1) The Comm ssion will enter an order of finality as to
each party unless a party or an aggrieved person entitled to
reviewtinely files a petition for review of the initial decision
or a notion to correct a manifest error of fact in the initial
decision with the hearing officer, or the Comm ssion determ nes
onits own initiative to review the initial decision; and

(2) If a party or an aggrieved person entitled to review
tinely files a petition for review or a notion to correct a
mani fest error of fact in the initial decision with the hearing
officer, or if the Comm ssion takes action to review as to a
party or an aggrieved person entitled to review, the initial
deci sion shall not becone final as to that party or person.

* * * * *

(d) Finality. (1) |If a party or an aggrieved person
entitled to reviewtinely files a petition for review or a notion
to correct a manifest error of fact in the initial decision, or
if the Comnmssion on its ow initiative orders review of a

decision with respect to a party or a person aggrieved who woul d
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be entitled to review, the initial decision shall not becone
final as to that party or person

(2) If a party or aggrieved person entitled to review fails
to file tinely a petition for review or a notion to correct a
mani fest error of fact in the initial decision, and if the
Conmi ssi on does not order review of a decision on its own
initiative, the Conmssion will issue an order that the decision
has becone final as to that party. The decision becones final
upon i ssuance of the order. The order of finality shall state
the date on which sanctions, if any, take effect. Notice of the

order shall be published in the SEC Docket and on the SEC

websi t e.
31. Section 201.400 is anended by revising paragraph (a) to

read as fol |l ows:

§ 201.400 Interlocutory review

(a) Availability. The Comm ssion may, at any tine, on its

own notion, direct that any matter be submtted to it for review
Petitions by parties for interlocutory review are di sfavored, and
the Comm ssion ordinarily will grant a petition to review a
hearing officer ruling prior to its consideration of an initial
decision only in extraordinary circunmstances. The Comm ssion may

decline to consider a ruling certified by a hearing officer
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pursuant to paragraph (c) of this section or the petition of a
party who has been denied certification if it determ nes that
interlocutory review is not warranted or appropriate under the
circunstances. This section is the exclusive renmedy for review
of a hearing officer's ruling prior to Conm ssion consideration
of the entire proceeding and is the sole nechanismfor appeal of
actions del egated pursuant to 88 200.30-9 and 200.30-10 of this
chapter.

32. Section 201.401 is anended by:

a. Revising the section heading and paragraph (d)(1); and

b. Addi ng paragraph (e).

The revisions and addition read as foll ows:
§ 201.401 Consideration of stays.

(d) * * *

(1) Availability. A notion for a stay of an action by a

sel f-regul atory organi zation for which the Comm ssion is the
appropriate regul atory agency, for which action review nay be
sought pursuant to 8 201.420, may be nmde by any person aggrieved
thereby at the tine an application for reviewis filed in

accordance with 8 201.420 or thereafter.

* * * * *
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(e) Lifting of stay of action by the Public Conpany

Accounting Oversight Board. (1) Availability. Any person

aggrieved by a stay of action by the Board entered in accordance
with 15 U S. C. 7215(e) for which review has been sought pursuant
to 8 201.440 or which the Conmm ssion has taken up on its notion
pursuant to 8§ 201.441 may neke a notion to lift the stay. The
Comm ssion may, at any tine, on its own notion determ ne whet her
to lift the automatic stay.

(2) Sunmmary action. The Commission may lift a stay

summarily, w thout notice and opportunity for hearing.

(3) Expedited consideration. The Conm ssion nmay expedite

consideration of a notion to |ift a stay of Board action,
consistent wwth the Comm ssion's other responsibilities. \Were
consideration is expedited, persons opposing the lifting of the
stay may file a statenent in opposition within two days of
service of the notion requesting lifting of the stay unless the
Comm ssion, by witten order, shall specify a different period.

33. Section 201.410 is anended by:

a. Revising paragraph (b); and

b. Renoving and reserving paragraph (d).

The revision reads as foll ows:

8 201.410 Appeal of initial decisions by hearing officers.

* * * * *
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(b) Procedure. The petition for review of an initial
decision shall be filed wth the Comm ssion within such tine
after service of the initial decision as prescribed by the
hearing officer pursuant to 8 201.360(b) unless a party has filed
a notion to correct an initial decision with the hearing officer.
| f such correction has been sought, a party shall have 21 days
fromthe date of the hearing officer's order resolving the notion
to correct to file a petition for review. The petition shall set
forth the specific findings and conclusions of the initial
deci sion as to which exception is taken, together with supporting
reasons for each exception. Supporting reasons nmay be stated in
summary form Any exception to an initial decision not stated in
the petition for review, or in a previously filed proposed
finding nade pursuant to 8§ 201.340 nay, at the discretion of the
Comm ssi on, be deened to have been waived by the petitioner. 1In
the event a petition for reviewis filed, any other party to the
proceeding may file a cross-petition for review wthin the
original time allowed for seeking review or wwthin ten days from
the date that the petition for review was filed, whichever is
| at er.

* * * * *

34. Section 201.411 is anended by revising paragraph (e) as

fol |l ows:

8§ 201.411 Comm ssion consideration of decisions by hearing
of ficers.
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(e) Summary affirmance. (1) At any tinme within 21 days

after the filing of a petition for review pursuant to

8§ 201.410(b), any party may file a notion in accordance with

8§ 201. 154 asking that the Conmm ssion summarily affirman initial
decision. Any party may file an opposition and reply to such
notion in accordance with 8 201.154. Pending determ nation of
the notion for summary affirmance, the Conm ssion, inits

di scretion, may del ay issuance of a briefing schedul e order
pursuant to 8 201. 450.

(2) Upon consideration of the notion and any opposition or
upon its own initiative, the Conm ssion may summarily affirm an
initial decision. The Conmm ssion may grant summary affirmance if
it finds that no issue raised in the initial decision warrants
consideration by the Conmm ssion of further oral or witten
argunment. The Comm ssion will decline to grant summary
af fi rmance upon a reasonable showing that a prejudicial error was
commtted in the conduct of the proceeding or that the decision
enbodi es an exercise of discretion or decision of |law or policy
that is inportant and that the Conm ssion should review
* * * * *

35. Section 201.420 is anended by:

a. Revising paragraph (b);
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b. Redesignating paragraphs (c) and (d) as paragraphs (d)
and (e); and

c. Addi ng new paragraph (c).

The revision and addition read as foll ows:

8 201.420 Appeal of determ nations by self-regulatory
or gani zat i ons.

(b) Procedure. As required by section 19(d)(1) of the
Securities Exchange Act of 1934, 15 U S.C 78s(d)(1), an
applicant nust file an application for review with the Comm ssion
within 30 days after the notice of the determnation is filed
wi th the Comm ssion and received by the aggrieved person applying
for review The Comm ssion will not extend this 30-day period,
absent a show ng of extraordinary circunstances. This section is
t he exclusive renedy for seeking an extension of the 30-day
peri od.

(c) Application. The application shall be filed with the

Comm ssion pursuant to 8 201.151. The applicant shall serve the
application on the self-regulatory organization. The application
shall identify the determ nation conplained of and set forth in
summary forma brief statement of the alleged errors in the
determ nation and supporting reasons therefor. The application
shal | state an address where the applicant can be served. The
application should not exceed two pages in length. |If the

applicant will be represented by a representative, the
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application shall be acconpanied by the notice of appearance
required by § 201.102(d).

36. Section 201.430 is anended by revising paragraph (a) to
read as foll ows:
8 201. 430 Appeal of actions nmade pursuant to del egated authority.

(a) Scope of rule. Any person aggrieved by an action nade

by authority del egated in 88 200.30-1 through 200. 30-8 or
88 200. 30-11 through 200.30-18 of this chapter may seek revi ew of
the action pursuant to paragraph (b) of this section.

37. Sections 201.440 and 201.441 are added to read as
fol | ows:

8§ 201.440 Appeal of determ nations by the Public Conpany
Accounting Oversight Board.

(a) Application for review, when available. Any person who

is aggrieved by a determ nation of the Board with respect to any
final disciplinary sanction, including disapproval of a conpleted
application for registration of a public accounting firm may
file an application for review

(b) Procedure. An aggrieved person may file an application
for review with the Comm ssion pursuant to 8§ 201. 151 within 30
days after the notice filed by the Board of its determ nation
with the Conm ssion pursuant to 8 240.19d-4 of this chapter is

recei ved by the aggrieved person applying for review. The
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applicant shall serve the application on the Board at the sane
time. The application shall identify the determ nation

conpl ained of, set forth in summary forma brief statenent of
alleged errors in the determ nation and supporting reasons
therefor, and state an address where the applicant can be served.
The notice of appearance required by 8 201.102(d) shall acconpany
t he application.

(c) Stay of determination. Filing an application for

review with the Comm ssion pursuant to paragraph (b) of this
section operates as a stay of the Board' s determ nation unless

t he Comm ssion otherw se orders either pursuant to a notion filed
in accordance with 8 201.401(e) or upon its own notion.

(d) Certification of the record; service of the index.

Wthin fourteen days after receipt of an application for review,
the Board shall certify and file with the Conm ssion one copy of
the record upon which it took the conpl ai ned-of action. The
Board shall file with the Comm ssion three copies of an index of
such record, and shall serve one copy of the index on each party.
§ 201.441 Conmmi ssion consideration of Board determ nations.

(a) Conm ssion review other than pursuant to an application

for review The Conm ssion may, on its own initiative, order
review of any final disciplinary sanction, including disapproval
of a conpleted application for registration of a public

accounting firm inposed by the Board that could be subject to an
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application for review pursuant to 8 201.440(a) within 40 days
after the Board filed notice thereof pursuant to
§ 240.19d-4 of this chapter.

(b) Supplenental briefing. The Conm ssion may at any tinme

prior to the issuance of its decision raise or consider any
matter that it deens material, whether or not raised by the
parties. The Conm ssion will give notice to the parties and an
opportunity for supplenental briefing with respect to issues not
briefed by the parties where the Conm ssion believes that such
briefing could significantly aid the decisional process.

38. Section 201.450 is anended by:

a. Redesignating paragraphs (a)(2)(iii) and (a)(2)(iv) as
par agraphs (a)(2)(iv) and (a)(2)(v);

b. Addi ng new paragraph (a)(2)(iii);

c. Revising paragraph (c); and

d. Addi ng paragraph (d).

The additions and revision read as foll ows:
§ 201.450 Briefs filed wwth the Conm ssion.

(a) * * *

(2) * * *

(ti1) Receipt by the Comm ssion of an index to the record

of a determnation by the Board filed pursuant to 8 201.440(d);

* * * * *
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(c) Length limtation. Except with |eave of the

Comm ssi on, openi ng and opposition briefs shall not exceed 14, 000
words and reply briefs shall not exceed 7,000 words, exclusive of
pages containing the table of contents, table of authorities, and
any addendum that consists solely of copies of applicable cases,
pertinent |egislative provisions or rules, and exhibits. The
nunmber of words shall include pl eadings incorporated by
reference. Mtions to file briefs in excess of these limtations
are disfavored.

(d) Certificate of conpliance. An opening or opposition

brief that does not exceed 30 pages in length, exclusive of pages
containing the table of contents, table of authorities, and any
addendum t hat consists solely of copies of applicable cases,
pertinent |egislative provisions, or rules and exhibits, but

i ncl usive of pleadings incorporated by reference, is
presunptively considered to contain no nore than 14,000 words. A
reply brief that does not exceed 15 pages in |Iength, exclusive of
pages containing the table of contents, table of authorities, and
any addendum that consists solely of copies of applicable cases,
pertinent |egislative provisions, or rules and exhibits, but

i ncl usive of pleadings incorporated by reference, is
presunptively considered to contain no nore than 7,000 words. Any

brief that exceeds these page limts nmust include a certificate
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by the party’s representative, or an unrepresented party, stating
that the brief conplies with the length limtation set forth in
8 201.450(c) and stating the nunber of words in the brief. The
person preparing the certificate may rely on the word count of
t he word-processing systemused to prepare the brief.

39. Section 201.451 is anended by revising paragraph (b) to
read as foll ows:
8§ 201.451 Oal argunent before the Comm ssion.

(b) Procedure. Requests for oral argunment shall be made by
separate notion acconpanying the initial brief on the nerits.
The Comm ssion shall issue an order as to whether oral argunent
is to be heard, and if so, the time and place therefor. |If oral
argunent is granted, the time fixed for oral argunment shall be
changed only by witten order of the Comm ssion, for good cause
shown. The order shall state at whose request the change is nade
and the reasons for any such changes. No visual aids may be used
at oral argunent unless copies have been provided to the
Comm ssion and all parties at |east five business days before the
argunent is to be held.

40. Section 201.460 is anended by addi ng paragraph (a)(3)
to read as foll ows:

8 201.460 Record before the Conmi ssi on.
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(a) * * *

(3) In a proceeding for final decision before the
Comm ssion reviewi ng a determ nation of the Board, the record
shal | consist of:

(i) The record certified pursuant to 8§ 201.440(d) by the
Boar d;

(1i) Any application for review and

(ti1) Any subm ssions, noving papers, and briefs filed on
appeal or review.

41. Section 201.470 is anended by revising paragraph (b) to
read as foll ows:

§ 201.470 Reconsideration.

(b) Procedure. A notion for reconsideration shall be filed
within 10 days after service of the order conpl ained of, or
within such time as the Comm ssion may prescribe upon notion for
extension of tine filed by the person seeking reconsideration, if
the notion is nade within the foregoing 10-day period. The
nmotion for reconsideration shall briefly and specifically state
the matters of record alleged to have been erroneously deci ded,
the grounds relied upon, and the relief sought. A notion for

reconsi deration shall conformto the requirenents, including page

80



| ength, provided in § 201.154. No response to a notion for
reconsi deration shall be filed unless requested by the
Comm ssion. Any response so requested shall conply with
§ 201. 154.

42. Section 201.601 is anended by addi ng paragraph (c) to
read as foll ows:

8§ 201.601 Pronpt paynent of disgorgenent, interest and
penal ties.

* * * * *

(c) Method of nmeking paynent. Paynment shall be nade by

United States postal noney order, wire transfer, certified check,
bank cashier's check, or bank noney order nade payable to the
Securities and Exchange Commi ssion. The paynment shall be mailed
or delivered to the office designated by this Conmm ssion.
Paynent shall be acconpanied by a letter that identifies the nane
and nunber of the case and the nanme of the respondent nmaking
paynment. A copy of the letter and the instrunment of paynent
shall be sent to counsel for the Division of Enforcenent.

43. Sections 201.610 through 201. 614 and 8§ 201. 620 are
renoved and reserved.

44, Sections 201.1100 through 201.1106, Subpart F -- Fair
Fund and Di sgorgenent Plans -- are added to read as foll ows:

Subpart F - Fair Fund and Di sgorgenent Pl ans

Sec.
201. 1100 Creation of Fair Fund.
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201.1101 Subm ssion of plan of distribution; contents of plan.
201. 1102 Provisions for paynent.

201. 1103 Notice of proposed plan and opportunity for comment by
non-parties.

201. 1104 O der approving, nodifying, or disapproving proposed
pl an.

201. 1105 Adm nistration of plan.

201.1106 Right to chall enge.

Authority: 15 U.S.C. 77h-1, 77s, 77u, 78c(b), 78d-1, 78d-2,
78u-2, 78u-3, 78v, 78w, 80a-9, 80a-37, 80a-39, 80a-40, 80b-3,
80b-11, 80b-12, and 7246.

§ 201.1100 Creation of Fair Fund.

In any agency process initiated by an order instituting
proceedi ngs in which the Conm ssion issues an order requiring the
paynment of disgorgenent by a respondent and al so assessing a
civil noney penalty against that respondent, the Comm ssion may
order that the anount of the disgorgenent and of the civil noney
penalty, together with any funds received by the Conm ssion
pursuant to 15 U. S.C. 7246(b), be used to create a fund for the
benefit of investors who were harnmed by the violation.

§ 201.1101 Subm ssion of plan of distribution; contents of plan.

(a) Subm ssion. The Conm ssion or the hearing officer may,
at any tinme, order any party to submt a plan for the

adm nistration and distribution of funds in a Fair Fund or
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di sgorgenent fund. Unless ordered otherw se, the Division of

Enf orcenment shall submt a proposed plan no | ater than 60 days
after the respondent has turned over the funds or other assets
pursuant to the Conm ssion's order inposing disgorgenent and, if
applicable, a civil noney penalty and any appeals of the

Comm ssion's order have been waived or conpleted, or appeal is no
| onger avail abl e.

(b) Contents of plan. Unless otherw se ordered, a plan for

the adm nistration of a Fair Fund or a disgorgenent fund shal
i nclude the foll ow ng el enents:

(1) Procedures for the receipt of additional funds,

i ncludi ng the specification of any account where funds wll be
hel d, the instrunents in which the funds may be invested; and, in
the case of a Fair Fund, the receipt of any funds pursuant to 15
U S C 7246(b), if applicable;

(2) Specification of categories of persons potentially
eligible to receive proceeds fromthe fund,

(3) Procedures for providing notice to such persons of the
exi stence of the fund and their potential eligibility to receive
proceeds of the fund;

(4) Procedures for making and approving clains, procedures
for handling disputed clains, and a cut-off date for the making

of cl ai ns;
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(5) A proposed date for the term nation of the fund,
i ncluding provision for the disposition of any funds not
ot herwi se di stri but ed;
(6) Procedures for the adm nistration of the fund,
i ncl udi ng sel ection, conpensation, and, as necessary,
i ndemmi fication of a fund adm nistrator to oversee the fund,
process clains, prepare accountings, file tax returns, and,
subject to the approval of the Comm ssion, nake distributions
fromthe fund to investors who were harnmed by the violation; and
(7) Such other provisions as the Comm ssion or the hearing
of ficer may require.
§ 201.1102 Provisions for paynent.

(a) Paynent to registry of the court or court-appointed

receiver. Subject to such conditions as the Comm ssion or the
hearing officer shall deem appropriate, a plan for the
admnistration of a Fair Fund or a disgorgenent fund may provide
for paynment of funds into a court registry or to a court-

appoi nted receiver in any case pending in federal or state court
agai nst a respondent or any other person based upon a conpl ai nt
alleging violations arising fromthe sane or substantially
simlar facts as those alleged in the Conm ssion's order
instituting proceedi ngs.

(b) Paynent to the United States Treasury under certain

ci rcunst ances. Wen, in the opinion of the Conm ssion or the
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hearing officer, the cost of adm nistering a plan of disgorgenent
relative to the value of the avail able disgorgenent funds and the
nunber of potential claimants would not justify distribution of

t he di sgorgenment funds to injured investors, the plan may provide
t hat the disgorgenent funds and any civil penalty shall be paid
directly to the general fund of the United States Treasury.

8§ 201.1103 Notice of proposed plan and opportunity for conment
by non-parti es.

Noti ce of a proposed plan of disgorgenment or a proposed Fair

Fund pl an shall be published in the SEC Docket, on the SEC

website, and in such other publications as the Comm ssion or the
hearing officer may require. The notice shall specify how copies
of the proposed plan may be obtained and shall state that persons
desiring to coment on the proposed plan may submt their views,
in witing, to the Comm ssion.

8§ 201.1104 O der approving, nodifying, or disapproving proposed
pl an.

At any tinme after 30 days follow ng publication of notice of
a proposed plan of disgorgenent or of a proposed Fair Fund pl an,
the Comm ssion shall, by order, approve, approve with
nodi fications, or disapprove the proposed plan. In the
di scretion of the Comm ssion, a proposed plan that is
substantially nodified prior to adoption may be republished for
an additional comment period pursuant to 8§ 201.1103. The order

approvi ng or disapproving the plan should be entered within 30
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days after the end of the final period allowed for coments on
t he proposed plan unless the Comm ssion or the hearing officer,
by witten order, allows a |onger period for good cause shown.
§ 201.1105 Adninistration of plan.

(a) Appointnent and renoval of admi nistrator. The

Comm ssion or the hearing officer shall have discretion to
appoi nt any person, including a Conm ssion enpl oyee, as

adm ni strator of a plan of disgorgenent or a Fair Fund plan and
to delegate to that person responsibility for adm nistering the
plan. An adm nistrator may be renoved at any time by order of
t he Comm ssion or hearing officer.

(b) Assistance by respondent. A respondent may be required

or permtted to admnister or assist in admnistering a plan of

di sgorgenent subject to such terns and conditions as the

Comm ssion or the hearing officer deens appropriate to ensure the
proper distribution of the funds.

(c) Admnistrator to post bond. |If the admnistrator is

not a Comm ssion enpl oyee, the adm nistrator shall be required to
obtain a bond in the manner prescribed in 11 U S.C. 322, in an
anount to be approved by the Comm ssion. The cost of the bond
may be paid for as a cost of admnistration. The Conm ssion nmay
wai ve posting of a bond for good cause shown.

(d) Administrator's fees. |If the admnistrator is a

Commi ssi on enpl oyee, no fee shall be paid to the adm nistrator
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for his or her services. |If the admnistrator is not a

Comm ssi on enpl oyee, the adm nistrator may file an application
for fees for conpleted services, and upon approval by the

Comm ssion or a hearing officer, may be paid a reasonable fee for
those services. Any objections thereto shall be filed within 21
days of service of the application on the parties.

(e) Source of funds. Unless otherw se ordered, fees and

ot her expenses of adm nistering the plan shall be paid first from
the interest earned on the funds, and if the interest is not
sufficient, then fromthe corpus.

(f) Accountings. During the first 10 days of each cal endar

quarter, or as otherwi se directed by the Conm ssion or the
hearing officer, the admnistrator shall file an accounting of
all nonies earned or received and all nonies spent in connection
with the adm nistration of the plan of disgorgenent. A fina
accounting shall be submtted for approval of the Conmm ssion or
hearing officer prior to discharge of the adm nistrator and
cancel lation of the admnistrator's bond, if any.

(g) Anmendnent. A plan nmay be anmended upon notion by any
party or by the plan adm nistrator or upon the Conm ssion's or
the hearing officer's own notion.

§ 201.1106 Right to challenge.
O her than in connection with the opportunity to submt

comments as provided in 8§ 201.1103, no person shall be granted
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| eave to intervene or to participate or otherwise to appear in
any agency proceeding or otherw se to chall enge an order of

di sgorgenent or creation of a Fair Fund; or an order approving,
approving with nodifications, or disapproving a plan of

di sgorgenent or a Fair Fund plan; or any determ nation relating
to a plan based solely upon that person's eligibility or
potential eligibility to participate in a fund or based upon any
private right of action such person may have agai nst any person
who is also a respondent in the proceeding.

PART 240 - GENERAL RULES AND REGULATI ONS, SECURI TI ES EXCHANGE ACT
OF 1934

45. The authority citation for part 240 continues to read
in part as foll ows:

AUTHORI TY: 15 U.S. C. 77c, 77d, 779, 77), 77s, 77z-2, 77z-3,
77eee, 77999, 77nnn, 77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i,
78], 78j-1, 78k, 78k-1, 78, 78m 78n, 780, 78p, 78q, 78s, 78u-5,
78w, 78x, 7811, 78mm 79q, 79t, 80a-20, 80a-23, 80a-29, 80a-37,
80b-3, 80b-4, 80b-11, and 7201 et seq.; and 18 U. S.C. 1350,

unl ess ot herw se not ed.

* * * * *

46. Section 240.19d-4 is added to read as foll ows:

§ 240.19d-4 Notice by the Public Conmpany Accounting Oversight
Board of disapproval of registration or of disciplinary action.

(a) Definitions.
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(1) Board neans the Public Conpany Accounting Oversi ght
Boar d.

(2) Public accounting firmshall have the neaning set forth

in 15 U S.C. 7201(a)(11).

(3) Reqgistered public accounting firmshall have the

meani ng set forth in 15 U. S.C. 7201(a)(12).

(4) Associated person shall nmean a person associated with a

regi stered public accounting firmas defined in 15 U S. C
7201(a)(9).

(b)(1) Notice of disapproval of registration. If the Board

di sapproves a conpleted application for registration by a public
accounting firm the Board shall file a notice of its disapproval
with the Commission within 30 days and serve a copy on the public
accounting firm

(2) Contents of the notice. The notice required by

par agraph (b)(1) of this section shall provide the follow ng
i nformati on:

(1) The name of the public accounting firmand the public
accounting firms last known address as reflected in the Board's
records;

(ii1) The basis for the Board' s disapproval, and a copy of
the Board's witten notice of disapproval; and

(ti1) Such other information as the Board may deem

rel evant.
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(c)(1) Notice of disciplinary action. |If the Board inposes

any final disciplinary sanction on any registered public
accounting firmor any associ ated person of a registered public
accounting firmunder 15 U S. C. 7215(b)(3) or 7215(c), the Board
shall file a notice of the disciplinary sanction with the

Comm ssion within 30 days and serve a copy on the person
sanct i oned.

(2) Contents of the notice. The notice required by

paragraph (c)(1) of this section shall provide the follow ng
i nformation:

(1) The nanme of the registered public accounting firm or
t he associ ated person, together with the firmis or the person's
| ast known address as reflected in the Board's records;

(1i) A description of the acts or practices, or om ssions
to act, upon which the sanction is based,

(ti1) A statenent of the sanction inposed, the reasons
therefor, or a copy of the Board's statenent justifying the
sanction, and the effective date of such sanction; and

(tv) Such other information as the Board nmay deemrel evant.

By the Conmm ssion.

Margaret H MFarl and
Deputy Secretary
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Dat ed: March 12, 2004
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